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RELEVANT DOCKET ENTRIES 


Docket Entry 


Filed Plaintiff's First Amended and 
Supplementai Complaint. Issued Summons 


Filed Answer to Plaintiff's First Amended 
and Supplemental Complaint 


Filed defendant's notice under 35 U.S.C. 282 


Filed defendant's notice of additional prior 
art 


Filed responses to written questions by Jean 
C. Chognard 


Filed further response by Jean C. Chognard to 
written question No. 6 


Filed defendant Roanwel). Corp. notice of prior 
art 


Filed plaintiff's motion for an Order granting 
partial judgment and narrowing issues 


Filed defendant's memorandum in Opposition to 
plaintiff's motion for an order granting 
partial judgment and narrowing issues 


Filed plaintiff's reply to defendant's memo- 
randum in opposition to plaintiff's motion for 
an order granting partial summary judgment and 
nar: wing issues 


Filed deposition Summary of Merlin W. Leonhardt 
Filed piaintiff's summaries of depositions 


Filed statement of agreed facts 

ilsc Memorandum Opinion #42062 and Order-- 
for the reason stated, the motion to strike 
is granted. So ordered--Conner, J. 


Filed stipulation and order that the attached 
Pacific Plantronics, Inc. "Third Quarter Report 
to Stockholders" for the nine months ending 


2/28/69 may be received in evidence as plaintiff's 
exhibit 155, as indicated. So ordered--Conner, J. 
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Date 


10/12/7? 


10/18/72 


10/7/74 


10/15/74 


11/ 6/74 


11/11/74 


2/ 5 


2/13/75 


2/19/75 


2/24/75 


3/12/75 
3/12/75 
3/12/75 


3/18/75 


5/14/75 


——— PAP NEP 


Docket Entry 


Filed transcript of record of proceedings, 
dated March 17, 18, 19, 20, and 21, 1975 


Filed stipulation and order that during trial 

a questicn was raised regarding the purchase 
date of a certain Oticon hearing aid--that 

the attached documents are the only documents 
which relate to a trip by Plantronics personnel 
to San Francisco to purchase hearing aids or 
cases around the time in question and as in- 
dicated. So ordered--Conner, J. 

Filed stipulation and order that certain de- 
position evidence as indicated shall be deemed 

to be réceived in evidence if not already so re- 
ceived--and that the attached memorandum of C. P. 
Graham, dated 12/21/68, by received in evidence 
as defendant's Exhibit EEE. So ordered--Conner, J. 


Filed stipvlation and order as to dates of as- 
serted prior art--as to Larkin patent 3,184,556-- 
as to Hutchings Patent 3,548,118--and as to 
Hutchings design patent Des. 218,173. So ordered-- 
Conner, J. 


Filed Opinion #43013--For the reason stated, 
claim 1 of the Larkin patent is valid and in- 
fringed by the Roanwell R-70 and R-71 headsets. 
Claim 1 of the Hutchings utility patent is in- 
valid. The Hutchings design patent is invalid 
but, if valid, would be infringed by the Roanwell 
R-70 headset. Plantronics is entitled to an in- 
junction restraining further infringement of 
claim 1 of Larkin for the remainder of the term 
thereof and, if the parties cannot compromise 
the matter, to an accounting of damages for past 
infringement. Plantronics' counsel should pre- 
pare a proposed judgment order and submit it to 
Roanwell's counsel for approval as to form. And 
no attorneys’ fees are awarded. Conner, J. 


1 sed Order--Amended Opinion Order #43013-- 
Opinion dated 8/28/75 is hereby amended nunc 
pro tunc. Conner, J. 


Filed Order--Amended Opinion Order #43013-- 
Opinion dated 8/28/75 is hereby amended nunc pro 
tunc. Conner, J. 


Filed Consent Judgment--defendant is permanently 


enjoined--Conner, J. Judgment entered 10/2/75. 
Clerk 
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Date 


5/19/75 


6/24/75 


7/16/75 


7/16/75 


8/28/75 


9/18/75 


9/23/75 


9/29/75 


eS 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


— — — SAS کے کے کے کے کے کے کے جت‎ SOO کے کے جت کے کے‎ ee سے کے‎ o on an on c an سے سے‎ x 
PACIFIC PLANTRONICS, INC 

Plaintiff, 

V. H 
CIVIL ACTION 

ROANWELL CORPORATION, : NO. 72-CIV-1625 

Defendant. 
—-—— M — — — کے کے کے‎ X سے — سه مه هه هه که سه هه هه مه هه هه هه که هسه جه هه — که که که که‎ x 


PLAINTIFF'S FIRST AMENDED AND SUPPLEMENTAL COMPLAINT 
ERENT AL COMPLAINT 


Plaintiff, Pacific Plantronics, Inc., for its 
complaint against defendants, Roanwell Corporation, KMT Cor- 
poration and Roanwell Telephone Supply, avers as follows: 

1. This action arises under the Patent Laws of 
the United States, Title 35, United States Code. Jurisdic- 
tion of this Court exists under 2° usc §1228(a) and venue 
exists under 28 USC §1400(b). 

2. Plaintiff, Pacific Plantronics, Inc, 
("Plantronics") is a corpoi=*ion duly organized and exisiing 
under the laws of the State of California and has a place 
of business at 1 Josephine Street, Santa Cruz, California 
95060. 

3. Defendant, Roanwell Corporation ("Roanwell") 
is a corporation organized and existing under the laws 


the State of New York, having offices and its principal 


place of business at 180 Varick Street, New York, New York, 
within the Southerr District of New York. 

4. On May 18, 1965, United States Letters 
Patent No. 3,184,556 were duly and legally issued to Plan- 
tronics on an invention by Wallace Keith Larkin, entitled 
"Miniature Headset-Microphone Adapted for Use with a Mask." 
Plantronics is the owner of the entire right, title and in- 
terest in said patent No. 3,184,556. 

5. On July 28, 1970, United States Design Letters 
Patent No. Des. 218,173 were duly and legally issued to 
Plantronics on a design invented by Kenneth J. Hutchings, 
entitled "Combined Microphone and Receiver Instrument." 
Plantronics is the owner of the entire right, title and in- 
terest in said design patent No. Des. 218,173. 

6. On December 15, 1970, United States Letters 
Patent No. 3,548,118 were duly and legally issued to 
Plantronics on an invention by Kenneth J. Hutchings, 
entitled "Self-Supporting Headset." Plantronics is the 
owner of the entire right, title and interest in said 
patent No. 3,548,118. 

7. Plaintiff is informed and, upon such 
information, believes that defendant Roanwell manufactures, 
uses and/or sells within this judicial district and 
elsewhere, headsets known generally by ‘Roanwell Model 


Nos. R70, R71 and by other model numbers and design: cions. 


۰ 
۲ 


8. Each of said acts of manufacture, use and/or 
sale of Roanwell Model Nos. R70 and R71 infringes claims 1, 
2 and possibly 3 of said patent No. 3,184,556. 

9. Each of said acts of manufacture, use and/or 
sale of Roanwell Model No. R70 infringes said Design Patent 
No. Des. 218,173. 

10. Each of said acts of manufacture, use and/or 
sale of Roanwell Model No. R70 infringes said patent No. 
3,548,118. 

ll. Plaintiff is informed and, upon such 
information, believes that defendant Roanwell, within this 
judicial district and elsewhere, had induced and continues 
to induce infringement of each of the aforementioned patents 
by others. 

12. Defendant's ۵361 No. R70 is a flagrant copy 
of plaintiff's own headset soid under the trademark "StarSet" 
and shown particularly in said patent Nos. Des. 210,173 and 
3,548,118. Defendant's infringement and inducement of in- 
fringement of said patent Nos. Des. 218,173 and 3,548,118 
is aggravated, deliberate and willful. 


WHEREFORE, plaintiff prays for a preliminary 


and final in, "ction against continued infringement and 
inducing of infri:*ement, and an accounting for damages, 
an assessment of inte::st, costs and attorneys' fees and 


for such other and further relief as to the Court may 
seem just. 


BRUMBAUGH, GRAVES, DONOHUE 
& RAYMOND 


By /s/ Robert Neuner 
Robert Neuner 
90 Broad Street 
New York, New York 10004 
344-5882 
Attorneys for Plaintiff 


IN THE UNITED STATES DISTRICT COURT 


FCR THE SOUTHERN DISTRICT OF NEW YORK 


PACIFIC PLANTRONICS, INC., 


Plaintiff, 


CIVIL ACTION 


vs. NO. 72 CIV. 1625 


ROANWELL CORPORATION, 


ne — M سا‎ — A — t 


Defendant. 
ANSWER TO PLAINTIFF'S FIRST AMENDED AND 
SUPPLEMENTAL COMPLAINT 
The defendant, Roanwell Corporation, in answer to 


tne plaintiff's First Amended and Supplemental Complaint 


, 


states the following: 

l. Paragraphs 1 to 3 of the First Amended and 
Supplemental Complaint are admitted. 

2. Paragraphs 4 to 6 are admitted, except that it 
is denied that Letters Patent No. 3,184,556, Des, 218,173 
and No. 3,548,118 were duly and legally issued and that 
the subject matter disclosed in these patents constitutes 
invention. Further, defendant has insufficient knowledge 
to admit cr deny plaintiff's ownership of these patents, 
and therefore denies such ownership and leaves plaintiff 
to its proofs. 


3. Paragraph 7 is admitted, so long as it is under- 


stood that defendant's use of its Model R70 and R71 headsets 


constitutes only the normal use of these devices incident 


in its design, development, manufacturing and testing of 
such devices. 


4. Paragraphs 8 to 12 are denied. 


AFFIRMATIVE DEFENSES 
5. Letters Patent No. 3,184,556, Des. 218,173, and 
No. 3,548,118 are invalid under 35 U.S.C. 103 since at the 
time of the alleged invention of the subject matter claimed 
in these patents, such subject matter did not constitute 
invention and did not require the exercise of inventive 
faculty for its production, but was obvious to a person 
of ordinary skill in the art. 
6. Letters Patent No. 3,184,556, Des. 218,173, and 
No. 3,548,118 are invalid under 35 U.S.C. 102 (a) since 
prior to the alleged invention of the subject matter claimed 
in these patents, such subject matter had been patented, 
and shown and described in patents and printed publications, 
including but not limited to the following: 
(a) As to Larkin Patent No. 3,184,556 
(1) Pritchett (British) Patent No. 191 
(2) Robertson et 21 (British) Patent No. 
716,801 
(3) Warth Patent No. 299,300 
(4) Hart Patent No. 1,656,914 
(5) Olney et al Patent No. 2,485,405 
(6) Gilbert Patent No. 2,586,644 


(7) Dreher et al Patent No. 2,904,640 


نے متا تا ات HE.‏ = 


Roanwell Corporation sales brochure 


entitled "Roanwell Communications 


Terminal Equipment" 


A Light-Weight Headset for Telephone 


J.C. Spencer and J. S. P. 


Operators, by H. 


Roberton, Post Office Electrical Engineers' 


Jovrnal, Vol. 53, Part 3, October 1960, 


(b) As to Hutchings Patents Des. 218,173 and 


pp. 177-180 


3,548,118 


Pritchett (British) Patent No. 191 


Neve (British) Patent No. 1,082,541 


2,566,313 


Cates Patent No. 


Erickson Patent No. 2,882,348 


Dreher et al Patent No. 2,904,640 


3,019,306 


Weiss Patent No. 


Rose Patent No. 3,031,537 


Strzalkowski Patent No. 3,035,127 


(8) 


No. 
(1) 
(2) 
(3) 
(4) 
(5) 
(6) 
(7) 
(8) 


(9) Vickerson Patent No. 3,045,073 


3,102,172 


Cohen Patent No. 


Prentiss et al Patent No. 3,123,678 


3,184,556 


Larkin Patent No. 


Flygstad et al Patent No. 35,280,273 


Flygstad et al design Patent Des. 199,125 


Bryant et al Patent No. 3,440,365 


3,513,269 


Wilson Patent No. 


(10) 
(11) 


7. Letters Patent No. 3,184,556, Des. 218,173 and 
No. 3,548,118 are invalid under 35 U.S.C. 102 (a) since 
prior to the alleged invention of the subject matter claimed 
in these patents, such subject matte- had been known and 
used by others in the United States, including but not 
limited to the patentees and assignees of the patents 
listed in paragraph 6 hereof, the authors of the publications 
listed in paragraph 6, the readers of such patents and publi- 
cations, and others associated with such patentees, assignees, 
authors and readers. 

8, Letters Patent No. 3,184,556, Des. 218,173 and 
No 3,548,118 are invalid under 35 U.S.C. 102 (g) since 
prior to the alleged invention of the subject matter claimed 
in these patents, such subject matter had been invented by 
others in the United States, who had neither abandoned, 
suppressed nor concealed their irventions, including but not 
limited to the patentees of the patents listed in paragraph 6 
hereof, the authors of the publications listec in paragraph 6, 
and others associated with such patentees and authors. 

9. Letters Patent No. 3,124,556, Des. 218,173 and 
No. 3,548,118 are invalid under 35 U.S.C. 102 (e) since 
prior to the alleged invention of the subject matter claimed 
in these patents, such subject matter had been described 
in patent applications which were already on file in the 
United States Patent Office, including but not limited to 
the patent applications which became the patents listed in 


paragraph 6 hereof. 


10. Letters Patent No. 3,184,556, Des. 218,173 and 
No. 3,548,118 are invalid under 35 U.S.C. 102 (b) since 
more than a year prior to the filing dates of the appli- 
cations for these patents, the subject matter claimed in 
these patents had 5een patented, and shown and described in 
patents and printed publications, including but not limited 
to the patents and publications listed in paragraph 6 hereof. 
ll. Letters Patent No. 3,184,556, Des. 218,173 and 
No. 3,548,118 are invalid under 35 U.S.C. 102 (b) since 
more than a year before the filing dates of the applications 
for these pacents, the subject matter claimed in these patents 
had been known and publicly used and placed on sale in the 
United States by the patentees and assignees of the patents 
listed in paragraph 6 hereof, by the authors and readers of 
the publications listed in paragraph 6 and by others associ- 
ated with such patentees, assignees, authc:s and readers. 
12. Letters Patent No. 3,184,556, Des. 218,173 and 
No. 3,548,118 are invalid under 35 U.S.C. 102 (f) since the 
inventors named in these patents did not themselves invent 
the subject matter claimed therein. 
13. Letters Patent No. 3,184,556, Des. 218,173 and 
No. 3,548,118 are invalid under 35 U.S.C. 112 since the 
alleged inventions claimed in these patents were not dis- 
closed in the patents in such full, clear, concise and 
exact terms as to enable a gerson skilled in the art to 


make and use the same, and siace the claims of these patents 


Co not particularly point out and distinctly claim the sub- 
ject matter of the allegec inventions, ۲۰ instead are vague 
and indefinite. 

14. Letters Patent No. 218,173 is invalid as 
a design patent since all of ti» features of the device 
disclosed in this patent are utilitarian and none of them 
are ornamental. 
15. Letters Patent No. Des. 218,173 is invalid under 
35 U.S.C. 185 since plaintiff filed or caused to be filed 
corresponding patent applications in foreign countries, 
within six months after filing the application which resulted 
in said patent Des. 218,173, without a license from the Com- 
missioner of the United States Patent Office as required by 
35 U;S.C. 184. 

16. Letters Patent No. 3,184,556, Des. 218,173 and 
No. 3,548,118 are invalid and unenforceable because of plain- 
tiff's lack of candor and fraud on the United Staie Patent 
Office in securing said patents, since plaintiff failed to 
call to the attention of the Patent Office public uses and 
prior art references known to plaintiff, 

17. Letters Patent No. 3,184,556, Des. 218,173 and 
No. 3,548,118 are invalid and unenforceable because of plain- 
tiff's lack of candor and fraud in securing corresponding 
patents in countries froeign to the United States without 


calling to the attention of the foreign patent offices prior 


art references known to plaintiff and bars known to plaintiff 
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which would preclude the grant of valid patents in such 
foreign countries. 

18. Letters Patent No. 3,184,556, Des. 218,173 and 
No. 3,548,118 are unenforceable because of plaintiff's 
nisuse of such patents in granting licenses under one or 
more of these patents or their corresponding foreign patents 
knowing the same to be invalid, in making erroneous and mis- 
leading statements in connection with the marketing of its 
products as to its exclusive rights to the design or features 


of such products, and in other acts. 


AMENDED COUNTE] TAIM 

l. The defendant and counter..aimant Roanwell 
Corporation is a corporation of the State of New York, having 
its principal place of busir. +s at 180 Varick Street, New York, 
New York. 

2. Upon information and belief, the plaintiff, and 
defendant to this counterclaim, is a corpcration of the 
State of California, having a place of business at 1411 
Josephine Street, Santa Cruz, California. 
3. This Court has jurisdiction of this count under 
28 U.S.C. 1338 (a) and 28 U.S.C. 2201. 

4. Plaintiff has asserted that it is the owner of 
United States Letters Patent No. 3,184,556, Des. 218,173 
and No. 3,548,118, that said patents are good and valid, and 


that defendant has infringed said patents. 


5. Defendant denies the validity and enforceability 


y 


of said patents and its infringement thereof. 


rh 


6. A controversy thus exists between plaintiff and 
defendant as to the validity and enforceability of said 
patents, and the scope and infringement of the claims of 
said patents. 

7. Said Letters Patent No. 3,184,556, Des. 218,173 


and No. 3,548,118 are invalid for all of the reasons set 


forth in paragraphs 5 to 18 of the attached Answer to Plain- 


8. Said patents are unenfo.ceable because of the 
s bad faith and misuse of such patents, for the 
reascns set forth in paragraphs 15-18 of the attached Answer. 


9. Said patents are not infringed by defendant. 


WHEREFORE, defendant demands: 

1. That Letters Patent Nc. 3,184,556, Des. 218,173 
and No. 3,548,118 be declared invalid and of no force and 
effect. 

2. That said patents be declared unenforceable ۳ 
plaintiff's bad faith and patent misuse. 

3. That defendant ^e declared not to infringe said 
patents. 

4. That all costs and other taxable items be taxed 
against plaintiff, and that defendant be awarded all reason- 


able attorneys’ fees and other expenses incurred by it in 


12 


connection with this suit and in connection with plaintiff's 


charges of infringement and threats of suit against defendant. 


5. Such ether and additional relief as the Court may 


Respectfully submitted, 


/s/ Charles W. Bradle 

Charles W. Bradley 

Lester W. Clark 

COOPER, DUNHAM, CLARK, GRIFFIN 
& MORAN 

330 Madison Avenue 

New York, New York 10017 

Tel. (212) 694-4520 


New York, New York 10016 


deem just and proper. 


OF COUNSEL: 


T. E. Gladstone 
GLADSTONE & LOWELL 
99 Park Avenue 


New York, New York 
October 18, 1972 


IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


um am do dio QUAM. AS QU VU) کے مت‎ QUI Qui DID A09 I ai ts کے‎ MEE کے کے‎ is کے کے بح‎ M di 


PLANTRONICS, INC., 


Plairtiff, 


CIVIL ACTION NO. 
Ve : 72 CIV 1625 


: JUDGE CONNER 
ROANWELL CORPORATION, : 


Defendant. 


NOTICE UNDER 35 USC 282 
eo £02 


In addition to the prior art of which Plaintiff 
has aiready been notified, the Defendant, ROANWELL CORPORATION, 
hereby gives notice to Plainti:f, PLANTRONICS, INC., of the 
following patents to be relied upon as enticipation of one or 
more of the patents in suit and as showing the state of the art. 
These references are applicable to the Hutchings patent No. 
3,548,118 and to the Hutchings Design patent No. D-218,173. 
Where the effective date of the reference is early enough, 


the references are also applicable to the Larkin patent No. 


3,184,556: 


United States Patents 
— LLL tents 


1,969,559 August 7, 1934 J.B. Kelly 
2,939,923 June 7, 1960 J.D. Henderson 
3,045,073 duly 17, 1962 C.S. Vickerson 
l4 
% " » 


July 16, 1963 W.H. Huth 
August 17, 1965 D.L. Johanson et al 
January 20, 1970 L.E. Rosemond et al 
February 3, 1970 F.J. Stork 


British Patents 


Published J.P. Ashton 
September 28, 1966 


German Patents 


Micro-Technic Huber March 24, 1960 

& CO. 

Micro-Technic Huber July 12, 1962 

& Co. 

Robert Bosch Elec- November 15, 1962 


tronik GmbH 


Publications 


Micro-Technic sales flyer (two pages) on Centron 
hearing aid entitled "hören - so natiirlich wie 
möglich", designated 671-1-61; 


Micro-Technic sales flyer (8 pages) ou Centron 
hearing ai. entitled "Bulletin" and showing a 
picture of a hearing aid on the front cover, 
designa:ed 671-6-61; 


Micro-Technic undated sales flyer (single page) 
entitled "CENTRON- Anpassung leicht gemacht"; 


An article in "The Radioear Voice", October 1958, 
pages 2-12, entitled "The Earmold as a Part of the 
Receiver Acoustic System" by S.F. Lybarger; 


An article in "Audecibel" March-April 1961, pages 
8-10, 24-25, entitled "Standardized Hearing Aid 
Measurements" by S.F. Lybarger; 


"Handbook for Servicing and Repairing Hearing Aids" 
by Thomas A. Marshall, compiled and edited by the 
Editorial Staff of the National Hearing Aid Journal, 
copyrighted 1954, pages 32-24, 
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3,098,127 


3,201,528 
3,491,214 


3,493,695 


1,044,027 


1,078,175 


1,132,973 


1,139,549 


DAS 


DAS 


DAS 


Widex Hearing Aid Advertisements which appeared: 
(a) The Hearing Dealer, June 1968, Page 21; 
December 1968, Page 19. 


Siemens Hearing Aid Advertisements which appeared 

in: (a) The Hearing Dealer, September 1961, 

Page 34; April 1963, Page 25 

(b) The Journal of the Society of Hearing Aid 
Audiologists, Vol. 1l, #18, 1962, Page 32; 

(c) National Hearing Aid Journal, June 1963, 
Page 19. 


Vanco flyer, undated, on its "MINI-EAR". 
QUALITONE hearing aid advertisements which 
appeared in: The Hearing Dealer, January 1961, 


page 23; October 1962, page 18. 


Omega hearing aid advertisements which appeared 


in: (1) The Hearing Dealer, April 1965, page 39; 
(2) National Hearing Aid Journal, July 1965, 
page 38. 


Maico Hearing Aid Advertisements which appeared in: 

(1) National Hearing Aid Journal, December 1965; 
April '966, Page 30; December 1967 

(2) The Hearing Dealer, February 1967, Page 27 

(3) Selec*-.onic I flyer, Model BI 

(4) Sele«.-onic II flyer, Model BJ 

(5) Direction Ear flyer 

(6) Direction Ear II flyer 


Audiotone Hearing Aid Advertisements which appeared 

in: (i) Audecibel, Spring 1964, Page 78 

(2) The Hearing Dealer, December 1965, Page 28; 
December 1967, Page 28; and September 1968, 
Page 27 

(3 National Hearing Aid Journal, November 1965, 
Page 78 

(4) Sales flvers on its Model 77; The Phenix, 
Model A-1;; The Pride, Model A-12; The Page, 
Model A-15; The Oracle, Model A-16. 


Oticon Hearing Aid Advertisements which 

appeared in: (1) The Hearing Dealer, September 
1968, Page 4 

(2) Oticon flyer, 1968. 


hee 


I3" 


14.* 


Attention is .ıso directed to the references listed 


on page 3 of Defendant's Answe: dated May 3l, 1972 on pages 


16 


LLLI 


EE — NM. M — Û — 2 Á— OQ «— i a نتا لا لا ات‎ 


40-43 of the Defendant's Answer to Plaintiff's First Diccovery 
Inquiries, da’ August 15, 1972, on pages 2-3, 11-12 and 
17-18 of the Defendant's Answer to Plaintiff's Interrogatories, 


Third Set, dated July 24, 1974. 


ROANWELL CORPORATION 


By PF &J, A A 
Lester W. Clark 
COOPER, DUNHAM, CLARK, GRIFFIN 

& MORAN 

20 Rockefeller Plaza 
New “ork, New York 10020 
(^12) 977-9550 
Attorney for Defendant 


Dated: October 4, 1974 


* A copy is being supplied herewith 


۱ 


is 


IN THE UNITED STATES DIS; ;|CT COURT 
FOR THE SOUTHERN DISTRICT CF NEW YORK 


س ee n‏ ا س ا —— — س — — e 9À‏ — اا — — — س —  —‏ س ت س — 


PLANTRONICS, INC., 


Plaintiff, 


CIVIL ACTION NO. 


V, 72 CIV 1625 


ROANWELL CORPORATION, JUDGE CONNER 


Defendant. 


NOTICE OF PRIOR ART 


Supplementing the notice of prior art ;jiven 
October 4, 1974, the Defendant, ROANWELI, CORPORATION, here- 
by gives notice to Plaintiff, PLANTRONICS, INC., of the foi- 
lowing additional prior art: 
1.* Ohio State University Foundation report dated 
Octcber 1956, TN 56-57 (Publ. No. PB-126761) 
2.* U.S. Government Research Report Index dated 
June 13, 1958, pp. 313, 330 
3.* Vanco sales flyer entitled "Mini-Ear" with 
hee?^ing "Features Lowest Price, Sturdy Case 
Design, Economical Operation, Moderate Gain" 
4.* Vanco sales flyer entitled "Proudly Announces 


The New MINI-EAR" 


=> 


Vanco Mini-Ear hearing aid (photocopy attached) 
Audiotone sales flyer entitled "Model A-14 
SUPERIOR Post-Auricle Hearing Instrument" 
Audiotone sales flyer entitled "The SUPERIOR 
Model A-14 Post-Auricle Instrument" 


Maico sales flyer entitled "Selectronic I 


Precision Tuned Hearing Aid Model BI" (front 
and back) 
Maico sales :iver entitled "Selectronic II 


Precision Tuned Hearing Aid Model BJ" (front 
and back? 

Maico saies flyer entitled "Direction Ear 
Model BU Behind-The-Ear Hearing Aid" (4 pages) 
Maico sales flyer entitled "Direction Ear II 


Model BZ Behind4The-Ear Hearing Aid" (front 
and back) 


ROANWELL CORPORATION 


sy Ki beter 1. Clark 


Lester W. Clark 

COOPER, DUNHAM, CLARK, GRIFFIN 
& MORAN 

30 Rockefeller Plaza 

New York, New York 10020 

(212) 977-9550 

Attorney for Defendant 


October ll, 1974 
New York, New York 


—————  — ————ÀMÀM—e 


A copy is being supplied herewith 


Dated: 


* 


IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


PLANTRONICS, INC., 


Plaintiff, CIVIL ACTION 


NO. 72 CIV. 1625 
V. 


ROANWELL CORPORATION, 


Defendant. (JUDGE CONNER) 


NOTICE OF PRIOR ART 


In addition tc the prior art of which plaintiff 
has already been notified, the defendant, ROANWELL CORPO- 
RATION, hereby gives notice to plaintiff, PLANTRONICS, 
INC., of the following additional prior art: 
l. British patent 716,801, filed October 24, 
1952, published October 13, 1954; 

2. Spencer-Roberton article entitled "A Light- 
weight Headset for Telephone Operators", 
in the October 1960 issue of the Post Office 
Electrical Engineers' Journal, pages 177-180. 


ROANWELL CORPORATION 


By /s/ Lester W. Clark 
Lester W. Clark 
COOPER, DUNHAM, CLARK, 

GRIFFIN & MORAN 
30 Rockefeller Plaza 


Dated: February 6, 1975 New York, New York 10020 
(212) 977-9550 
New York, New York Attorney for Defendant 
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IN THE UNITED STATES DISTRICT COURT 


FOR THE SOUTHERN DISTRICT OF NEW YORK 


c s — o i EÀs n s o c À À— c cm | | o cs cc c ccm x‏ — سے 
PLANTRONICS, INC.,‏ 
Plaintiff, : CIVIL ACTION‏ 
NO. 72 CIV. 5‏ 
V.‏ 
ROANWELL CORPORATION, : JUDGE CONNER‏ 
Defendant.‏ 
4 » — س س س س س س س سے س سے س س ست ست سے ست 1 LS SRL IIl Llc: Á‏ 
RESPONSES TO WRITTEN QUESTIONS‏ 
BY JEAN C. CHOGNARD‏ 
Why, and at whose request, did you make an‏ .1 


investigation to determine whether any statutory bar existed 
which would prevent the filing of valid foreign patent appli- 
cations corresponding to Larkin U. S. patent 3,184,556? 
Describe the circumstances surrounding the request, the infor- 
mation supplied to you and the investigation you undertook. 
Also, state when the request was made, and when, and for how 
long, the investigation took place. 

Answer: While U. S. Patent 3,184,556 was still pending 
in the U. S. Patent Office, but more than one year after its 
filing date, I had a conversation with someone at Plantronics 
(I am almost certain it was Keith Larkin) who asked me whether 
corresponding patent applications could be filei in foreign 
countries, particularly Great Britain. The question arose 


because Flantronics was in the process of setting up a dis- 
p g 


tributor or representative in Great Britain, and that distributor 
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or representative had requested that such a patent application 
be filed in Great Britain. I did not make an investigation 

as such, I knew that Plantronics' headsets had been described 
in technical magazines of wide distribution that would have 
reached Great Britain. 

as (a) Did you advise Mr. Keith Larkin, or anyone 
else representing Plantronics, Inc.*, as to the  «istence or 
effect of any statutory bar or other legal impediment to the 
filing of foreign patent applications corresponding to Larkin 
U. S. patent 3,184,556? 

Answer: I told the person I believe to be Keith Larkin 
that it was too late to fil: a corresponding patent applica- 
tion in Great Britain. 

2 (b) Did you give such advice specifically as to 
England .or Great Britain? 

Answer: Yes. 

3. If the answer to the preceding paragraph 2 is 
affirmative in any part, state, in each case of rendering such 
advice, what advice you gave, when it was civen, to whom it 
was given (naming each person to whom it was given), and the 
manner in which it was given. If orally, describe the circum- 
stances; if in writing, describe all of the relevant documents 
as best you can recall. 

Answer: Same as above. To the best of my recollection 


the advice was given on the telephone. 


* Plantronics, Inc. shall be understood to include Pacific 


Plantronics, Inc. and any other predecessor Company. 


4. Did you know that a foreign application corresponding 
to Larkin U. S. patent 3,184,556 was filed in Great Britain 
(which ultimately became British patent 1,009,818, a copy of 
which is being supplied)? If so, state when you first learned 
of this. Also, state all of the facts known to you concerning 
the filing of this British patent applicatio: and the securing 
of this British patent. 

Answer: My recollection is hazy but I am under the 
impression that I learned later that a patent application corres- 
ponding to U.S. Patent 3,184,556 was filed in Great Britain. 

I do not know when I learned of this nor do I know any facts 
concerning the filing of this British application other than 
what I have stated above. 

5. To your knowledge, were any other foreign patent 
applications filed (including foreign utility model applica- 
tions and petty patent applicaticns) which corresponded in whole 
or part to Larkin U. S. patent 3,184,556? 1۶ so, identify each 
such foreign application and state all of the facts known to 
you concerning each such foreign application. 

Answer: I do not remember whether any other foreign 
patent applications were filed corresponding in whole or in 
part to Larkin U. S. Patent 3,184,556. 

6. If the answer to paragraph 2 hereof is affirmative 
1.1 any part, state, in each case of rendering such advice, 
whether it was given before or after the August 25, 1964 filing 
date of British patent 1,009,818, and whether it was given 
before or after this British patent was published on November 10, 


1965. 
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Answer: Not applicable 
7. If you know, state whose decision it was to file 


the British patent .»plication which become British patent 


1,009,818. Also, state all facts known to you concerning this 
decisior 
Answer: I do not know whose decision it was to file 


the British patent application which became British Pat it 
1,009,818, except that I am under the impression that the 


British distribut ` representative was quite insistent that 


this be done. 


7 7 
Y Oparo گ‎ Heran 
Jean Qi ۳ 


Deponent 


Notarial Seal and Signature 


IN THE UNITED STATES DISTRICT COURT 


FOR THE SOUTEERN DISTRICT OF NEW YORK 


PLANTRONICS, INC., 


Plaintiff, : CIVIL ACTION 
NO. 72 CIV. 1625 

V. A 
ROANWELL CORPORATION, : JUDGE CONNER 


Defendant. 


FURTHFR R N C. CHOGNARD 
" ۲ 


6. If the answer to paragraph 2 hereof is 7 ۷ 


® 


in any part, state, in each case of rendering such advice 
whether it was given before or after the August 25, 1964 
filing date of British patent 1,009,818, and whether it was 
given before or after this British patent was published on 
November 10, 1965. 


Answer: whan I gave this advice I had before me a 


recent letter from Plantronics' proposed distributor or repre- 
sentative in Great Britain. and that letter contained a request 
that a patent application corresponding to U. S. Patent 
3,184,556 be filec in Great Britain. Although I have no present 


recollection of the date I gave this advice, it was soon after 


the receipt of that letter by Plantronics. 


Notarial Seal and 
Signature Deponent 
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IN THE UNITED STATES DISTRICT COURT 


FOR THE SOUTHERN DISTRICT OF NEW YORK 


CIVIL ACTION 
72 CIV 1625 
JUDGE CONNER 


PLANTRONICS, INC., 
Plaintiff 

V. 

ROANWELL CORPORATION, 


Defendant 


٭ m‏ — سے — — —À‏ سے i‏ ست m — e‏ کے i‏ ست — کے Ke‏ — سے سے 


PLAINTIFF PLANTRONICS' 


MOTION FOR AN ORDER GRANTING 
+ PARTIAL JUDGEMENT AND NARROWING ISSUES 


P The subject matter of this motion. 


This is a suit by Plantronics for United States 


infringement by Roanwell of three United States patents, 


By way of affirmative defense and also by way of 


counterclaim of unenforceability of the three United 


States patents, Defendant Roanwell has pleaded matters 


relating to foreign patents not here in suit, as follows: 


3,184,556, Des. 218,173 


"17. Letters Patent No. 


and No. 3,548,118 are invalid and unenforceable 


because of plaintiff's lack of candor and fraud in 


securing corresponding patents in countries foreign 


to the Urited States without calling to the attention 


of the foreign patent offices prior art references 
known to plaintiff and bars known to plaintiff which 
would preclude the grant of valid patents in such 
foreign countries. 

"18. Letters Patent No. 3,184,556, Des. 218,173 
and No. 3,548,118 are unenfor able because of 
plaintiff's misuse of such patents in granting 
licenses under one or more of these patents or their 
corresponding foreign patents knowing the same to 

be invalid," 

Defendant Roanwell has proposed findings of fact 
numbered D-36 through D-44 to the foreign patent and foreign 


license subject matter. 


The motion 

Plaintiff Plantronics moves for an order [suggested 
form attached] that will narrow the issues and significantly 
shorten the trial, by eliminating the above identified sub- 
ject matter from the case. ۰ 

The motion is to strike the irrelevant pleadings and/or 
grant judgment on the pleadings dismissing the counterclaim 
of unenforceability of the United States patents in suit by 
reason of foreign patents or licenses of foreign patents. 

The motion can at the option of the court be considered 
alternatively: 

(1) As a motion for judgment on the pleadings 


under Rule 12 (c). 
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(2) As a suggestion that the court strike the 
quoted pleadings on its own initiative 
under Rule 12 (f). 

)3( As a motion for partial summary judgment 


under Rule 56. 


MEMORANDUM IN SUPPORT OF MOTION 


Plaintiff's Amended Complaint charges infringement 
by Defendant Roanwell of three United States patents: 
--two Hutchings patents, 
and 
one Larkin patent. 
No foreign patents are involved in the Complaint or Amended 
Complaint. 
Defendant alleges an affirmative defense and counter- 
claim of unenforceability--as quoted above--of the United 
States patents in suit, by reason of matters relating to 


foreign counterparts of the three United States patents. 


* * * 


The two Hutchings patents. 


Defendant Roanwell has not proposed any findings as to 
wrongful procurement of foreign counterparts to either of 
the two United States patents, Hutchings 3,548,118 and 


Hutchings Des. 218,173. 
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It thus appears that the issue pleaded has been abandoned 
with respect to those two patents, 
An order eliminating them from the trial of the case 


is necessary, so that the parties will know what to prepare 


try and will not be caught by surpri A 


۳ 
Pi 


n 
(D 
ها‎ 
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The Laikin patent. 

The Larkin United States patent in suit was the subject 
of foreign counterpart applications only in the United 
Kingdom and Japan. 

Defendant has proposed findings only as to the 

l 
British Larkin patent and its license, so we address only 
that topic. 

The uncontroverted facts are; 

The application for the Larkin United States 
patent in suit, was filed December 11, 1961. Nearly 
three years later but before the U.S. issue date of 
May 18, 1965, a Larkin application for British 
counterpart patent was filed on August 25, 1964, 

Plaintiff Plantronics and S.G. Brown Ltd. of 
England negotiated in 1964-5 a contract dated 
February 5, 1965, creating what may be called a 
joint venture to develop markets in England, France, 
Italy, Belgium, Germany and Holland for light weight 


headsets. 
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The contract contemplated Brown's use of 
Plaintiff's manufacturing technology, improvements 
in both manufacturing and products resulting from 
Plaintiff's on-going R & D, and other support know- 
how, by which Brown might manufacture in England 
to Plantronics' design and specification and sell 
in such foreign markets. The group of countries was 
later expanded to include Scandinavia and select 
British Commonwealth countries. 

While the Plantronics-Brown February 5, 1965, 
contract contemplated that Plaintiff would "seek 
patent coverage" (which would be licensed to S.G. 
Brown Ltd.) in all the therein recited countries, 
no patent applications were ever filed in any of those 
countries other than the previously filed British 
application. 

Tie S.G. Brown Ltd. effort in England started 
with Plantronics 1965 disclosure of product specs 
and manufacturing and other techno'-3y to Brown 
and Brown s efforts to nufacture and sell (e.g., 
to the British Post Office). But the effort 
floundered, resulting in a notice of termination 
in 1967 by reason of Brown's failure to either 
earn or pay the $2000 per year minimum royalty. 

An effort at novation was attempted with a new 


contract in 1968 but Brown continued to flounder 
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and the whole venture was finally abandoned in 
1972. 

Defendant Roanwell had no part in the 
Plantronics-Brown contracts of 1965 and 1968, 
terminated in 1972. 

The contracts did not license the United States 


patents in suit, only foreign patents. 


for cancellation last year, and Plantronics 5 
informed Brown that Brown does not have any furtner 


obligation to Plantronics uncer the contracts. 
Defendant has charged that the British Larkin 
patent not here in suit was obtainec (in the now- 
popular phrase) "by fraud" on the British Patent 
office, in that the inventor is alleged to have 
known of British patent-barring events (i.e., 
United States publications believed to have reached 


England). 


Comment upon the facts 
Plantronics denies the allegation of pre-1974 knowledge 


of publications having reached England early enough to 


invalidate the British patent. 


But the point here is that trial of that issue will 


involve time-consuming and burdensome study of many 


documents, research into publication-circulation in England, 
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examination of witnesses about the documents, examination 


of applicable British law, resolution of attorney-client 
privilege issues, may force waiver of attorney-client privi- 


lege because the rebuttal evidence is in privileged documents, 


etc. 


--All ona foreign-law issue which is irrelevant to 


the cause and lawful defenses before the court. 
سس‎ ES Derore the court. 


* 8 


Defendant argues in its proposed findings that the 
Plantronics-Brown 1965 contract terminated in 1967, to 
"seek patent coverage" in the listed countries, was a contract 
to violate some undefined law inasmuch as patent coverage 
later proved to be unobtainable in those countries. 

But that is now ancient history long ago purged and it is 
in no event relevant to any issue before the court. 

The parties may differ as to the importance of the role 
in the contract, of the Plantronics know-how and technology 
grant to Brown, the Plantronics continuing R & D services 
by which Brown was to learn of Plantronics improvements, 
the Plantronics indemnity of Brown from charges of infringe- 
ment of patents owned by others through manufacture to 
Plantronics' designs and specifications, and other features 
of the contract covering the parties' venture--by contrast 
with the license of any patents in the subject countries. 

But all that is irrelevant to any issue or lawful 


defense before the court and ought not be the subject of 
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The question then is this: 


Should the court spend its time, and that of the 


parties, investigating a British patent, British law, and 


contracts seeking to promote foreign operations, 


(a) in which Defendant was not involved, 
and 
(b) none of which are the basis for Plaint 


claim in this suit? 


۱ ^1 an 317 چم‎ ^ 1 - + 
Or should summary judgment, judgment on tne pieaci 


ike of the pleadings, 


۳ 


recited in the motion and attachec form of Order, as 


ing to state either an affirmative defense or counterclaim 


3 


of unenforceability of any of the United States paten 
suit? 
The law provides a clear answer. 


& * @ 


Defenses of misuse and 


fraudulent procurement 

are applicable only again: ۳ 

the patent misused or wrongly procured, 
not against any other : ۰ 


This court, speaking through Your Honor, phrased 


rule of law just last year, thus: 
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"Fraud in obtaining one patent 
will not invalidate or render unenforceable 
another patent in common ownership 
even where the two patents cover 
related subject matter," [citation].! 
There is a plethora of supporting modern authority. 
The Supreme Court phrased the basic ani still-followed 
philosophy 
"Equity does not demand that its 
suitors have led blameless lives." 
The Court of Claims, 1971:3 
"Paragraph 28 of the amended answer says that 
plaintiff and its subsidiaries do not have patent 
coverage on meprobamate in the aforesaid [foreign] 
territories and that plaintiff has illegally divided 
world markets and prevented American Cyanamid 
from competing with plaintiff in the aforesaid 
territories which conduct is illegal and amounts 
to a misuse of the meprobamate patent. 
[But the court held] "The contracts deal 


only with meprobamate made outside the United 


Lis Saxton Products Inc. v. United States Telephone Company 
182 U.S.P.Q. 608 (SDNY 1974). 


2. Loughran v. Loughran, 292 U.S. 216,229 (1934). 


3 Carter-Wallace v. United States, 449 F.2d 1374 (Ct. C1.1971). 
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States by foreign corporations under foreign 
patents for sale and use outside the United 
States [exactly as with S.G. Brown Ltd.]. 

"* * * patent misuse defenses must stem from 
illegal or inequitable conduct under the patent 
or patents in litigation. Clearly the agree- 


ments here in dispute related in no way to the 


1 | 2 E - " 
only with foreign patents. 
m is ۱ ce 1 TE a 
Ihe Sixth Circuit, 19713 
" = - 
The misuse must be of the 


The Seventh 
"* * * a defense of misuse [is] a 
defense against the patent misused. 

The Ninth Circuit, 1963: 

"* * * misconduct in the abstract, 
unrelated to the claim to which it is 
asserted as a defense, does not 


constitute unclean hands." 


4. Kolene Corp. v. Motor City Metal Treati:: Inc., 
440 F.2d 77, 84 (6th Cir. 1971). 


5. Apex Electrical Mfg. Co. v. Altorfer Pros., 
238 F.2d 867 (7th Cir. 1956), 


6. Republic Molding Corp. v. Photo Ut 
319 F.2d 347, 349 (9th Cir. 1963). 


The Tenth Circuit, 1968: 


"Since the Swift Patent is the only patent 
involved in the instant suit * * * 
it is difficult to see how the misuse 
alleged by McCullough of the remainder 
of the patents in W.D.I.'s patent pool 
deny it the benefit of the Swift patent." 
Patent Law Perspectives, 1971, 8٩9.3 ]4[ , in a commentary 
upon Kolene, supra: 
"* * * the misuse must be connected 
to the matter in litigation, and the 
defense is not available to a party 
to whom the alleged misconduct is of 
no concern." 
The Supreme Court in Precision Instruments and 
Keystone Driller? has twice considered suits brought on 
truly fraudulently procured patents aloug with other patents 
to the same subject matter. There, inequity of suit on 
the fraudulent patent was focused against the defendant before 
the court, and was an offense against the role of the court 
itself. In each case the Court held that a plaintiff must 


have his hands clean as to the subject matter of his suit 


Ta McCullough Tool Company v. Well Surveys Inc., 
395 F.2d 230, 238 (Tenth Cir. 1968). 


8. Precision Instrument Mfg. c. Automotive Maintenance 
Machiner,, 324 U.S. 806 (1945); Keystone Driller v. 
General Excavator, 290 U.S. 240 (1933). 
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--which he did not there have, the suits there being 
brought upon the fraudulent patent among others. 
———— M —Ó سس‎ À 

But the present case is like the several above-quot 


authorities (and others as well) all of date since Precision 


and Keystone, in that this suit is not upon a patent alleged 


— 


to have been fraudulently procured. 


9? 9e $ 


patent and license, and the British patent a License being 
not a part of or the basis of Plaintiff's claim, they 


immaterial to any issue in this sui 
The defense of misuse 
is not applicable 
when the effects thereof 
no longer exist. 

This court is familiar with the unquestioned authority 
that a misuse, if it ever existed, does not bar suit once 
the misuse has been purged and its effects (if any there be) 
have been dissipated. Kins, Dissipation of Patent Misuse, 
1968 Wisconsin Law Review 918. 

Here there is no showing of any effects of the allegedly 
wrongfully procured British patent, so none need to be 
purged or dissipated. 

However, both the British patent and the license 


thereof have been terminated; and there is no evidenc 


0 
0 
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any identifiable effect upon commerce tha might remain. 
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Thus irrespective of what might have been in the past, 


it has no relevance to t! ç 2656۳ case now going to trial. 


* * * 


Thus, it is clear, the entire story of what may or may 
not have gone on in England, is so clearly immaterial to any 
issue in this law suit that the pleading in the motion 
should be stricken, and judgment for Plaintiff granted as 
t the subject matter thereof. 


Respectfully, 


/s/ Tom Arnold 
Tom Arnold 
Paul Janicke 
Arnoid, White & Durk.e 
2100 Transco Tower 
Houston, Texas 77027 
713/621-9100 

Of Counsel: 


Robert Neuner 

Brumbaugh, Graves, Donohue & Raymond 
30 Rockefeller 2 

New York, New “Vork 10020 


212/489-3300 ATTORNEYS FOR PLANTRONICS, INC. 


39 


me 
"^ 
N THE UNITED STATES DISTRICT COURT 
FOR THE SOUTiERN DISTRICT OF I 1 
— — — — — -— - — ` — - =- =- س‎ x 
PLANTRONICS, NC. و‎ : 
Plaintiff, CIVIL ACTION 
iO. 72 I 162 
v. s 
ROANWELL CORPORATION, $ (JUDGE CONNER) 
Defendant. : 
= = = = = -=a ee wu ~~ Ke KH KX 
DEFE NT'S MEMORANDUM 
IN OPPOSITION TO 
PLAINTIFF'S MOTION FOR AN ORDER 
GRANTING PARTIAL JUDGMENT AND NARROWING ISS‘ES 


This memorandum is in opposition to plaintiff 
motion seeking judgment on the pleadings, or summary jud 
ment, as to affirmative defenses raised in paragraph 7 
a portion or paragraph 18 of the Answer to Plaintif?'s F 
Amended and Supplemental Complaint, filed October 18, 19 


and the same as to these paragraphs insofar as they are 
porated by reference into the defendant's Counterclaim f 
declaratory judgment. 

As the plaintiff's motion explains, this is a 
patent infringement suit based upon three U. S. patents, 


namely Larkin patent 3,184,556, Hutchings patent 3,548 
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and Hutchings design patent Des. 218,173, with a counter- 
claim seeking to have thes. patents declared invalid, unen- 
forceable and not infringed. 

Paragraph 17 and the relevant rortion of para- 
graph 18 are set forth in plaintiff's motion, and need not 
be repeated here. They pertain to alleged fraudulent con- 
duct on the part of the plaintiff in procuring a British 
patent corresponding to the Larkin U. S. patent in suit* and 
exclusive foreign licenses predicated upon this British patent 
-- such licenses containing broad territorial and other re- 
strictions based on the power of the U. S. Larkin patent in 
suit, and subsequently, that of the two U. S. Hutchings 
patents in suit, these restrictions extending even beyond the 
subject matter covered by the claims of these patents. 

The motion by plaintiff, filed shortly before 
trial, and two and a half years after the affirmative de- 
fenses were first raised in defendant's Answer -- based upon 
the ground of legal insufficiency -- is said to have as its 
purpose the elimination of needless preparation and trial time. 
Discovery on these issues, however, has been completed, over 


the opposition of the plaintiff, and the proofs at this point 


* Defendant will stipulate that the reference to Hutchings 
patents 3,548,11? and Des. 218,173 may be stricken from 
paragraph 17, but not paragraph 18 (piaintiff having 
already been advised by defendant's answers to inter- 
rogatories that this defense would not be pursued as to 
these Hutchings patents). 
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are largely documentary. Thus, plaintiff's late motion 
should be rejected out of hand and the merits of the defenses 


assessed in the context of the evidence pertaining to them. 


FACTS 


———- 


The Court will recall that the issues presented 
by the plaintiff's motion were discussed to some extent at 
a conference held last October in connection with notions by 
defendant to compel discovery relevant to these issues. Many 
of the relevant facts were discussed at that time, but additional 


facts have since been developed. These facts, as they relate to 


be set forth se -ately, even though these two activities are 


significantly interrelated. 


Foreign filing. The application for the U. S. Larkin patent 
in suit was filed on December 11, 1961, and, thereafter, in 
the course of negotiating an exclusive license agreement with 
a British company, S. G. Brown Ltd., for Great Britain and 
most of Central Europe, the plaintiff on August 25, 1964 

filed an application for a British patent which later resulted 
in British patent No. 1,009,818. (A copy of which is attached 
hereto behind Tab 1). Since the British application was thus 


not filed within a year after the Larkin U. S. filing date, 


i the plaintiff's foreign filing and its.foreign licensing, will 


it was not entitled to the benefit of the U.S. filing date 
under International Convention privileges, and consequently, 
any use or publication in England prior to the actual filing 
date of the British application would constitute a statutory 
bar -- a fact well understood by U. S. patent attorneys. 

At the time the British application was filed, 
plaintiff had been marketing headsets covered by the Larkin 
patent for about three years (Plaintiff's Response to Inter- 
rogatory No. 9(a), filed November 14, 1973) and advertising 
them by ads or new product releases in trade journals of 


international circulation* for almost that long. (Chognard 


سرت 


Depos. 29-31 and Response to Written Question No. 1). 

In depositions taken of plaintiff's former patent 
attorney, Mr. Jean Chognard, he testified that when the plaintiff's 
license negctiations with S. G. Brown, Ltd. were in progress, he 
was asked by plaintiff whether any statutory bar existed which 
would prevent the filing of valid patent applications in 
foreign countries, and he advised plaintiff that such a bar 


existed. (Chognard Depos. p. 29) With regard to Great Britain 


Following defendant's motions to compel discovery, 
plaintiff has filed admissions that certain of the 
relevant publications were publicly available in British 
libraries prior to the Larkin British filing date. 
(Plaintiff's Supplemental Response to Defendant's Re- 
quest for Admissions, filed October 29, 1974). Also, 
plaintiff has apparently surrendered the Larkin British 
patent, some nine years after its grant, and more than 
two years after defendant produced publications of 
international circulation in the pretrial discovery 
proceedings in this suit. 
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specifically, in depositions on written questións allowed 
by Your Honor, Mr. Chognard testified that he "knew that 

Flantronics' headsets had been described in *echnical mag- 
azines of wide distribution that would have reached Great 
Britain". (Chognard response to question No. 1) Also, he 


testified as follows: 


"2. (a) Did you advise Mr. Keith Larkin 
or anycne else representing Plantronics, Inc., 
as to the existence or effect of any statutory 
bar or other legal impediment to the filinc of 
foreign patent applications corresponding to 
Larkin U. S. patent 3,184,556? 

Answer: I told the person I believe to be 
Keith Larkin that it was too late to file a cor- 
responding patent application in Great Britain. 


ae (b) Did you give such advice speci- 
fically as to England or Great Britain: 


Answer: Yes." (Chognard Response to 
Written Question No. 2, filed November 6, 1974) 


Following the receipt of this advice, however, the plaintiff 
filed a British patent application directly with a British 


patent agent.* 


The plaintiff's motion observes that Larkin foreign 
patents were filed only in the United Kingdom and 
Japan, and since defendant's proposed findings treat 


only the U.K. patent, only that one will be discussed. 
We note, however, that if the Larkin Japanese patent 
application was filed in 1964, after the advice of Mr. 


c 
Chognard that a statutory bar exists as to foreign 
filing, it was also fraudulently filed. Following the 
conference in October, however, plaintiff refused our 
request to produce papers relevant to the Japanese 
application, even though many of them are not privileged, 
on the basis that the agreement at the conference and 
the Court's ..iformal order was limited to the U.K. 
application. 
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Foreign licenses. After the filing of the Larkin British 
application, the negotiations with S. G. Brown Ltd. resulted 
in an exclusive license agreement dated February 5, 1965, in 
which S. G. Brown agreed not to dispute the validity of any 
patents obtained by plaintiff. (Tab 2) This agreement 
granted S. G. Brown an "exclusive license to manufacture, use, 
sell, rent or hire" in Great Britain, France, Italy, Belgium, 
Germany and Holland for a five-year period, with a right to 
renew for an additional five years. The plaintiff agreed to 
"seek patent coverage" in these countries, and the exclusive 
license was said to be under the plaintiff's patents set out 
in Schedule I (which has not been located) and the patents 

to be applied for. In none of the six countries licensed did 
plaintiff have any issued patents, and, thus, its only patent 
right in any of these countries was the pending Larkin British 
application already discussed. 

In 1966 the licensee requested that its exclusive 
license be extended to several other countries, and the 
plaintiff granted a territorial extension to the Scandinavian 
countries, India, Pakistan, New Zealand, South Africa and 
Australia, without having any patent rights in any of these 
new countries. 

On July 1, 1968, the 1965 agreement was replaced by 
a new agreement which granted S. G. Brown an exclusive license 


to manufacture in Great Britain and an exclusive right to sell 


to Pubiic Telephone Administrations in the United Kingdom and 


four other courtries -- the exclusive right to sell lapsing 


into a nonexclusive right if formal approval from the Administra- 


tions in these countries was not obtained within specified time 
periods. (Tab 3, App. C) Also, it included a nonexclusive 
license to sell to other purchasers in these anc many other 
countries. 

The 1968 agreement contained an Appendix A which 
listed both the Larkin U. S. patent suit and the corre- 
sponding Larkin British patent. The license, however, was 
not limited to products covered by these patents, Or by any 
other present or future patents of plaintiff. Rather, the 


"Licensed Products" were defined as all headset products 


ment parts used in such headsets. (Tab 3, para. 1(b) to 1(d) 
and App. B). 

Further, the 1968 agreement contained a specific 
provision that S. G. Brown would not export these Licensed 
Products outside the licensed territory, without prior written 
approval from plaintiff (Tab 3, para. 2(c)), and a three-year 
carry-over clause that S. G. Brown would not, directly or in- 
directly, for three years after the date of termination of the 


liccise, manufacture or sell any of the Licensed Products (or 
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direct copies or direct derivations) either in the licensed 
territcry or any area of the world in which the plaintiff or 
its designee is then selling such products (Tab 3, para. 15(f). 

In addition, the 1968 agreement provided that 
S. G. Brown would not sell or distribute any "equipment" 
which utilized "the accoustical tube principle" and 
weighed less than six (6) ounces, unless manufactured by 
S. G. Brown or purchased from plaintiff, with certain des- 
ignated exemptions (Tab 3, para. 3(e)) -- this "equipment", 
like the "Licensed Products", not being limited to ecuipment 
falling within any of plaintiff's patents. 

By a letter of August 30, 1972, the plaintiff ex- 
ercised its right to terminate the 1963 agreement, as a con- 
sequence of a change in ownership of S. G. Brown, and, in its 
letter of termination, called specific attention to the pro- 
visions of paragraph 15(f). (Tab 4) 

This last month (January, 1975) plaintiff again wrote 
to S. G. Brown, this time releasing and discharging S. G. Brown, 
retroactively, from any obligations under the 1965 and 1968 
agreements, and, as already noted, plaintiff hes recently 
surrendered its British patent -- some nine years after its 


issuance. 
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DISCUSSION 
With regard to the alleged fraudulent procure- 


ment of the Larkin British patent, defendant agrees that, as 


not affect another, and the same may be true as to fraud. 


Saxton Products, Inc v. U. S. Telephone Co. 182 USPQ 608 


0 


(SDNY, 1974); but see Keystone Driller Co. v. General Excavator Co. 
290 U. S. 240 (1933), wnere fraud in the suppression of prior art 
as to one of the patents in suit (which was held valid in an 
earlier suit, and reliance placed on the earlier jucgment 


in an application for a temporary injunction in the General 


Excavator suit) was held to bar relief on the five closely 


related patents in suit; discussed in Chromalloy American Corp. 
v. Alloy Surfaces Co., 339 F. Supp. 859, 875 (DC Del. 1972) 
motions denied, 55 FRD 406 (D.C. Del. 1972) and 351 F. Supp. 


449 (DC Del. 1972); Precision Instruments Co. v. Automotive 


Co. 324 U.S. 806 (1945), where fraud in suppressing evidence 
of perjury in an interference proceeding, before the Patent 
Office, which apparently involved only one of the three patents 


in suit, was held to bar relief as to all three; and East 


Chicago Machine Tool Corp. v. Stone Container Corp. 181 USPQ 


744, 748 (DC Ill. 1974). 


We are not here, however, dealing merely with one patent in 


E 


relation to another, but with the plaintiff's entire activities 
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involving the alleged invention for which it is seeking recog- 
nition in this Court and an enforcement of its claimed right 
of exclusivity. These activites include plaintiff's fraudulent 
procurement of the Larkin British patent, in concert wi*h its 
concurrent negotiation of the 1965 exclusive license agreement 
with S. G. Brown, predicated upon this patent, which agreement 
precluded Brown from attacking the validity of this or any of 
plaintiff's patents, and the superseding agreement of 1968 -- 
which maintained the prohibition against a validity attack by 
Brown at least as to the patents licensed (Tab 3, para. 10(e)), 
and improperly restricted the licensee's freedom to deal with 
both patented and unpatented products. 

The essential role of the Larkin British patent in 
creating the exclusive license agreements, as well as exclu- 
Sivity in Europe for the Larkin invention, is indicated by 
Brown's insistence that a British patent application be filed 
before the 1965 agreement was effected (Chognard Response Nos. 
l & 7), by the provision in the 1965 agreement requiring plain- 
tiff to seek patent coverage, by S. G. Brown's right to cancel 
on thirty days' notice if the licensed patents should be de- 
feated, and by the prohibition against Brown attacking the 


validity of any of plaintiff's patents. (Tab 2, para. 1l). 
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Unlike the situation in the Carter-Wallace case, 
under which the plaintiff seeks refuge, this constraint 
against exportation did not apply only to the exportation 
of products from one foreign country to another, so as to 
be "based solely on foreign patents, relate only to opera- 
tions and transactions outside the United States, and have 
nothing to do with United States commerce or the United 
States ... patent."  Carter-Wallace, Inc. v. United States, 
449 F.2d 1374, 1385-6 (Ct. Clms., 1971). Nor is there a con- 
sent decree present here, as in the Carter-Wallace case, to 
render the restriction a nullity. id. 449 F.2d at p. 1386. 
Rather, the export restriction in the 1968 Brown agreement in- 
cluded the United States within its scope, as well as numerous 
countries where plaintiff had no patents -- and, indeed, the 
only colorable power the plaintiff had for imposing such a 
constraint as to the United States was the Larkin U.S. patent 
identified in Appendix A of the agreement, and the subsequently 
issued Hutchings patents in suit. (Tab 3, App. A); cf United 
States v. National Lead Co. 63 F.Supp. 513, 524  (SDNY 1945) affd 
332 U.S. 319 (1947); United States v. General Electrix Co. 82 
F.Supp. 753, 847 (DC N.J. 1949). 


While the plaintiff might have exercised its U.S. 


patents to prevent sales of patented products within the United 
States, assuming these patents to be valid, it cannot properly 


convert this statutory right cf exclusivity into a restrictive 
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and it is similarly a misuse of these U. S. petents which 
directly affects competition in this country. cf United 
States v. International Chemicals, Inc. 105 F.Supp. 215, 221 
(SDNY 1952). 

While plaintiff has recently written to S. G. Brown, 
releasing and discharging the latter, retroactively, from any 
obligation under the 1965 and 1968 agreements, it is far from 
clear that this letter could or has dissipated the effects of 
the long period of inactivity plaintiff wrongfully imposed. 

The law is clear, however, that having set this misuse into 

play, it is the plaintiff's burden to show that the misuse has 
ended and that its effects have been dissipated. B. B. Chemical 
Co. v. Ellis 314 U.S. 495, 498 (1942); Preformed Line Products Co. 
v. Fanner Mfg. Co. 329 F.2d 265, 278-9 (6 Cir. 1964) cert. den. 
379 U.S. 846 (1964). 

Moreoever, the alleged fraudulent procurement, unlike 
the license restrictions, is not curable by purging, such as by 
cancelling the fraudulently procured patent nine years after 
its grant, once the fraud has been exposed. See Kearney & 
Trecker Corp. v. Cincinnati Milacron, Inc. 184 USPQ 134, 152 
(DC Ohio, 1974) which quotes from "Misuse and Its Purgation" 
by Tom Arnold that "It is equally clear that at least some 
antitrust violations, like fraudulently procuring and enriorcing 
a patent, are not 'misuse' that can be purged." 

In addition to the geographical constraints of the 


1968 agreement, as already mentioned, this agreement contained 
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are predicated so 


Lely vpon the force of the Larkin U. S. patent 
listed in Append: A of the 1968 license agreement and the sub- ۱ 
sequently issued Hutchings U. S. patents in suit. In return 
for a license under plaintiff's fraudulent British Larkin patent, i i 
S. G. Brown agreed not to export to the United States headsets 

and headset components defined in terms broader than tke patent Í | 
claims, and not to deal in these products or others in competition i ۱ 


with plaintiff or its designees for three years after the 


termination of the agreement, thereby extending the scope of 1 i 

plaintiff's patent monopoly, and restraining trade in unpatented 

articles. i | 
For these reasons the plaintiff's motion should be ۱ Í 


denied and the issues in question set over to trial. 


Charles W. Bradley 


COCPER, DUNHAM, CLARK, GRIFRIN ۱ 1 
& MORAN 

30 rockefeller Plaza 

New York, New York 10020 ۱ | 

(212) 977-9550 


Attorney for Defendant 
February 19, 1975 ; 
New York, New York | 


To: Tom Arnold, Esq. | f 
Paul M. Janicke, Esq. 
Arnold, White & Durkee 
2100 Transco Tower | ۱ 
Houston, Texas 7 


Robert Neuner, Esq. ۱ 
Brumbaugh, Graves, Donohue & Ravmond | 
30 Rockefeller Plaza 
New York, New York 10020 
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Indeed, the two Hutchings inventions had not even 
been made at the time the later Brown agreement was made 
in 1968. 

In desperate attempt to connect the U.S. patents and 
the ccatracts Roanwell urges that the foreign agreement's 
prohibition against exportation of British-made Plantronics 
headsets somehow involved the U.S. patents. This is 
simply not the case, as the contracts themselves plainly 


show. 


The trial will be needlessly protracted 
if this irrelevant issue is 


not summarily disposed of 

While the facts required to support the motion are 
not controverted, the facts urged in Roanwell's memorandum 
are controverted by Plantronics in many particulars. Since 
TT issue is irrelevant, the case will be needlessly 
protracted by the trial of those issues. 

Another example of protraction of the case by irrelevant 
factual controversy is this:  Roanwell relies upon the 1974 
recollection of Plantronics' former counsel, Mr. Chognard, 
as to 1964 facts (the whole story being privileged, the 
Court thus far carrying the privileged objection with the 
case). There exists privileged inconsistent writing by the 
same attorney written in 1965. 

The avoidance of a needless trial of those types of 
issues when they are not at all material to the case, is 


what Plantronics' motion is all about. 
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District Court, S. D. New York 


Plantronics, Inc. v. Roanwell Corporation 
72 Civ. 1625 Decided Mar. 18, 1975 


[2] Thus, as | stated in Saxton Products, 
Inc. v. United States Telephone Co., 182 
USPQ 608, 609 (S.D.N.Y. 1974), the 
courts have consistently ruled that fraud in 
obtaining one patent will not render uner- 
forceable oi^*r patents in common 
ownership, ever where the patents cover 
closely relacec’ ۰ 


For exampie, in Beckman Instruments, 
Inc. v. Technical Development Corp., 3 
F.2d 55, ۱67 USPQ 10 (7th Cir. 1970), cert. 
denied, 401 U.S. 976, 169 USPQ 65 (1971), 
the plaintiffs sought a judgment declaring 
the invalidity of a group of patents which 
had been licensed by the defendant to the 
plainuff. The basis of the action was the 
alleged fraudulent procurement of one of the 
licensed patents. The court ruled that 
although the patents were oí sufficiently 
close relationship to be included within the 
same licensing agreement, fraud in the 
procurement ot one of the patents did not 
affect the others. The court stated that, 


‘if the [patent in suit] * * * is shown to 
be invalid, it cannot be the basis for 
royaities, but that does not render the en- 
tire licensing agreement. an improper 
attempt to use patent leverage to extend 
the scope oí the patent monopoly." +33 
F.2d at 62, 167 USPQ at 15. 


Noil v. O. M. Scott & Sons Co., 467 F.2d 
295, ۱75 USPQ 392 (6th Cir. 1972), cert. 
denied, 411 U.S. 965, 177 USPQ 545 
(1973), was an action charging the defen- 
dant with infringement of a basic patent on 
a crabgrass control chemical by the saie oí a 
specific chemical known as "AMA." Toe 
deiendant contended that the plaintiff was 
estopped from bringing such an action 
because in a prior application for an im- 
provement patent it had represented to the 
Patent Office that AMA possessed proper- 
ties unexpectedly superior to those disclosed 
in the basic patent. and that this representa- 
tion was inconsistent with the plaintiff's pres- 
ent contention that the basic patent is in- 
fringed by the sale and use oí AMA. Despite 
the close relationship of the two inven- 
tions—a generic invention and an “im- 
provement ` within the scope thereof—the 
court, assuming arguendo that the represen- 
tations to the Patent Office during prosecu- 
tion of the later application were false, noted 
that such conduct wouid not render the 
basic patent uneníorceable but, 


"could oniy invalidate the patent in 
whose applications the assertions were 
made.” * * There can be no defense 
based on ` "Misuse in the air." The mis- 
use must be oí the patent in suit.' Koiene 
Corp. v. Motor City Metal Treating, Inc., 


Conner, District Judge. 


This is an action for infringement oí three 
U.S. patents owned by plaintif and relating 
to lightweight headsets of the type used by 
airplane pilots and air traffic controllers for 
voice communications. Plaintiff has moved 
to strike Paragraph 17 and a portion of 
Paragraph 18 of defendant's Answer, which 
allege, by way of affirmative defense and 
counterclaim, that the patents in suit are in- 
valid and unenforceable because of plain- 
tiffs "lack of candor and fraud” in securirig 
corresponding foreign patents without call- 
ing to the attention of the foreign patent of- 
fices prior art and other bars known to 
plainuíf which precluded the grant of such 
patents, and because of plaintiff's misuse of 
the patents in suit Dv granting licenses un- 
der the corresponding foreign patents know- 
ing them to be invalid. 


1. 


In support of the fraud allegations, defen- 
dant relies specificaily upon the non-conven- 
tion application for a British patent cor- 
responding to the earlier utility patent in 
suit. This British, application was not filed 
until \ugust 25, 1964, almost 3 years aiter 
the filing of the corresponding U.S. applica- 
tion, during the negotiation of a license 
agreement, entered into February 5, 1965, 
by which plaintiff granted S. G. Brown Ltd. 
an exclusive license to make and sell the in- 
vention in Great Britain and five other Euro- 
pean countries during a five-year term, once 
renewable, and by which plaintiff undertook 
to "seek patent coverage.” 


It has since been conceded that before he 
British application was filed, internationally 
circulated trade publications containing 
plaintiff's advertisements of the patented 
headsets had reached Great Britain. Plain- 
tiff's former patent attorney testified on 
deposition that he advised plaintiff's then 
president, who is also the patentee of the 
U.S. patent involved, that this constituted a 
bar against obtaining a valid British patent. 
While plaintiff denies this testimony and 
belitties it as that of a “disgruntled former 
employee," it surrendered the British patent 
in 1974, some nine years after its issuance. 


[1] Even assuming, without deciding, 
that the British patent was obtained by 
fraud, this wouid not bar enforcement oí the 
corresponding U.S. patent here in suit. 

As the U.S. Supreme Court stated in 


Loughran v. Loughran, 292 U.S. 216, 229 
(1934), 


"Equity does not demand that its 
suitors shall have led blameless lives." 
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25, 113 USPQ at 400-401 


Defendant's allegation of fraud by plain- 
tiff in the procurement of the British patent 
corresponding to one of the three US 


a 


patents in suit thus does not state an 
mative defense, even if fully prove 


II. 


The only substantial argument made bı 
defendant in support ol 
the US. patents are unenforc 
plaintiff granted licenses 
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The headings in this statement have been prepared by both 
sides for convenience and are not part of the agreed state- 
ment. It is not agreed that any reference or source cited 
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PRELIMINARY MATTERS 


(P-1.1) Plaintiff. 

Plaintiff originated as a partnership dba Plane 
Aids Company. .In 1961 Plane Aids was incorporated as Plan- 
tronics, Inc. From 1965 to 1973, the corporate name was 
Pacific Plantronics, Inc., sometimes abbreviated as P.P.I. 


In 1973 the name was changed back to Plantronics, Inc. 


(P-1.2) Defendant. 
Defendant is Roanwell Corporation, a New York 


corporation with principal offices in the Southern District 


of New York. 


(P-1.3) Jurisdiction and venue. 


This is an action for patent infringement.  Jurisdic- 


tion and venue are not challenged and are found to be proper 


in this court. 


(P-2.1) Title to Patents in suit. 
لا تخد‎ CRE in suit 
Plaintiff zt all times has owned and held title 


to the three below-identified patents in suit. 


n 
n 


EROS 
Roanwell 


Roanwell admits that the Model 8-70 infringes claims 1 through 
4 of the Hutchings utility patent if valid. 

Roanwell has withdrawn its earlier admission that 
the R-70 also infringes claim 1 of the Larkin patent, and 
now contests that allegation of infringement. 

Roanwell denies its R-70 infrincos the Hutchings 
design patent. 

(D)  Roanwell Model R-71. 

The Larkin patent is charged to be infringed by 


the Roanwell model R-71 headset: 
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Wants and Needs in the Pre-Larkin Art 


United Air Lines 


(P-3.2) United Air Lines was in 1960 using a 
headset designated HS-33, which was a receive-only unit of 
the earcap or earmuff type, with the two muffs connected 
by a metal headband. To transmit, a hand-held microphone was 


used. 


Nay cp. 


Im. 


(P-3.3) In a memo of June 30, 1960, Uni 
Engineering Vice President, Mentzer, described some of the 
deficiencies of the HS-33 headset and hand-held microphones: 

(a) As to the HS-33 headset model, said Mr. 
Mentzer: "It is large, cumbersome, and uncomfortable to wea 


(b) As to the hand-held microphone, sai 


(P-3.7) The W.E. 52 headset, weighing about half a 
pound, consisted of a single earphone which contained the 


receiver, held on the head by a mecal band. The earphone 
was of the lying-on-the-ear "platform" type. The microphone 


) E £ he c —— — HÀ 2 an ad inc 1 dh 
was held in front of the wearer's mouth, by an adjustable metal 


boom assembly. 
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(P-3.17) Mr. Leonhardt proceeded to contact some 20 
to 25 U.S. and foreign vendors in the headset field--including 
defendant Roanwell Corporation. Mr. Leonhardt requested infor- 
mation on available lightweight headsets, with transistorized 
amplifier and dynamic microphones.  Nineteen companies replied. 
Twelve of the nineteen said they could not meet United's 
requirements; the remaining sevei, .ncluding Roanwell, sent 
brochures or submitted sample units. None proved satisfactory 


to meet United's needs. 


(P-3.18; ‘nc of the samples submitted was from Airmed, 


Ltd., of Great Britain. The Airmed unit weighed about a pound, 
had two circumaural muffs conencted by a metal headband, and 

a boom microphone mounted in front of the mouth. United 
evaluated this headset as a good boom microphone headset for 
the state of the art at tnat time, but still too clumsy, and 
unacceptable for United's needs.  (Trumbull depo., pp. 11-12; 


Leonhardt depo., p. 20.) 
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(P-3.19) A brochure submitted by Amplivox (EP 6077) 
showed a headset similar to the Airmed and called "Amplilite." 
Since it was s^ similar to the Airmed headset, a sample was 
not requested. Mr. Leonhardt testified that it looked fine, 
but it was judged unsatisfactory for the same reason as the 
Airmed--clumsines:--even though promoted by the manufacturer 


as combining lightweight wearing comfort with a robust construc- 


tion. 
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sample, also employin 
suspended in front of the mouth. 
"very cheaply constructed" and 


hour of wearin It was si 


hanism for Boos 


Cannon XLR-4-1 
Plug 


(P-3.21) 


not disclose 


(P-3.22) 


H. 
10 


never did. 


(P-3.23) 


of its Twinset 


1957 in a publica 


(P-3.25) This was the state of United's search when 


they approached Mr. Larkin in April of 1961. 


(P-3.26) Suitable stock miniature transducers, 
amplifiers and tubes had been available since at least 1956. 
Yet no one had combined them in a commercial device in a way 


that would satisfy United's expressed needs. 


(P-3.28) (a) During 1960-61 Plaintiff's predecessor 
Plane Aids had been marketing an item comprising a transistor 
radio-mounted in the temple member of sunglasses, as shown in 
a Plane-Aids promotional flyer. 

(b) The Plane-Aids radio sunglasses utilized an 
acoustic ear tube which extended from the temple bar er asing 


the radio to the ear of the wearer. 


a ly 
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(P-3.29) Upon seeing that promotional flyer, Mr. 
Trumbull of United, over the signature of United's Engineering 
V.P. Mentzer, wrote to Plane Aids in April 1961, advising that 


United was interested in some of the techniques involved in 


the radio sunglasses, but for a different application 


(P-3.30) After an initial meeting ۳ 


) د سا م4 


n " 2 D RET "ue Pu cod‏ دا ات 
then president of Plane-Aids, and Trumbull and Leonhardt of‏ 


United, in which 


E Aiac } Val na Te Ja EA 221 سم‎ 7 ^ - 
Plane-Aids, which shortly newly formed Plantroni ۲ 
"^ A P» $a ‘ar } -P mE 170A Ato 6۶ ] Q ^5 
commenced the project (to be detailed later, 8.1-8.25) 
7 3 ۱ ^ د وه‎ 1 1 ۶ E 4 +e 1 ` aAtle Ac 
which eventually satisfied United's needs. 
7 - Y D - ire Sane 
(P-3.31) Some 2 years later, the Plantronics headset, 


called MS-50, a commercial adaptation of the headset describe 
and c'aimed in the Larkin patent in suit, was adopted as 


standard for all of United's aircraft 


(P-3.32) It was light and comfortable, not bulky 


could be worn on either side of the head, had c 
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(P-3.33) Pan American, and other airlines, subsequently 


followed United's lead, and standardized on the MS-50. 


(P-3.34) The embodiment of this headset disclosed 
in the arkin patent in suit (3,184,556) has two miniature, 
hearing-aid size transducers (a microphone 19 and a receiver 
20) in a housing 10. The housing is clipped to the temple 
bar ll of eyeglass frames, and the clip 12 itself may be 
detachable from the housing if desired.  Speecl cound is 
led from the corner of the wearer's mouth by an acousti 
tube 26, which is positionable there. Receiver sound is 
led to the ear by a second acoustical tube 29, one end of 


which may be plugged int^ the wearer's ear. 


(P-3.35) Claim 1 of the Larkin patent reads 


as follows: 


"À miniaturized microphone headset employing 
a miniature microphone and miniature receiver, 


a 
comprising the combination of 
support means for detachably supporti 

miniature microphone and the miniature receiver 
adjacent to the wearer's ear, 


a first acoustical tube, 


means for attaching one end of said first tube 
to said microphone and the other end of said 
first tube being adapted to be positioned 
adjacent to the wearer's me ith, 

App. 84 


a second acoustical tube, and 
means for attaching one end of said second 
tube to said receiver and the other end of 


said second tube being adapted to be plugged 
into the wearer's ear." 


(P-3.36) rlantronics' MS-50 headset corresponds 
in all respects to claim 1l, and is the commercial embodiment 


of the patented headset. 


P-3.37) In actual use, the MS-50 may be worn either 
with eyeglasses, as shown in the patent, or with a very light 
plastic headband. The unit weighs only about one ounce, and 
is equipped with a transistorized amplifier on the microphone 
side, mounted in a housing half way down the line cord, and 
adapted to beclipped to the wearer's clothing. (Specimen 
and photo - EP 6100; NASA photograph - EP 10,749) It 
may be worn on either side of the head. Positioning of the 
acoustical voice tube near the corner of the mouth is accom- 
plished by selecting a convenient location for the capsule. 

In this manner, the headset may be fitted to most users' head 


and ear geometries, rendering the headset highly versatile. 
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(P-3.38) 3022۷611 evaluated the Plantronics MS-50 
shortly afte” its commercial introduction. Roanwell's 
engineers concluded, and the court finds: 

"It seems that Plantronics has come up with a 

combination of 

user comfort, 

low weight, 

high versatility, and 

adequate voice transmission 

which Fas gained them appreciable acceptance 

(Project Mercury) in a relatively short time." 


(Roanwell report, Nov. 8, 1962, entitled "Analysis of 


Plantronics Headset") 


(P-3.39) Roanwell's president and vice-president, 
both with many years of headset experience, felt that 
the Plantronics headset, "may be the basis of a new generation 


of headsets." (Powers memo of 12-7-62) 


«24 
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(P-3.41) An official FAA report entitled "Develop- 


ment of Lightweight Headset," February 1963, describes the 


pre-1961 need as follows: 


"For many years the Agency has sought an improved 
headset which could be worn by controllers for 

long periods of time without discomfort and yet 
provide adequate transmission and reception 
capabilities. The headsets normally issued have 
been described by the controllers as bulky, 

heavy, uncomfortable, and cumbersome. They have 
been known to produce headaches and sore ears 

after continuous wear, and have caused interference 
Wit; normal activities such as eating and smoking." 
(FAA report - EP 6105, p. 1) 


(P-3.42) In attempting to overcome these problems, 


the FAA had organized an in-house development effort, 


described in the report as follows: 


"Numerous attempts have been made to provide 
improved headsets both by requests to the 
telephone companies and by investigation of 
commercially available items for possible use 
by air traffic controllers. 


Several commercially available items have appeared 
promising and have been privately purchased and 
tried with some favor.  Foremost of these were 

the Telex headsets and various hearing aid receivers 
which employed earpieces to fit inside the ear, 
thereby eliminating the earcups and pads which 

were a major cause of discomfort. Minor 
modifications were made to the currently used 
Western Electric Type 52 headset from time to 

time, but there were no major improvements. 
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D-99. Mr. Rodgers explained that the previously plann 
in-house development effort referred to in the official F 
report was "to purchase a number of commerci lly availabl 
and to study possible modifications of one Or more of the 


BE 2 ? 3 T a } 
resulting devices. Also, he 


4 
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"several items we 


devices to make it 
and then to evalua 


testified that 


p 1^ T baq ۳ 4 17 m ^-^ ' 
modifications were never started Since 16 Plantronics’ r 
+ > - ۳ - 5 » +}, — سح سب‎ ¬ 7 - ۱ b - " 
sentatives came in with their proposal at that time. 
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(P-3.45) The accuracy of the report insofar as it 
reflects the results of the Government development and eval- 
uation study is cerified by testimony of the author, G. Victor 


Rodgers. (Rodgers depo., p. 5) 


(P-3.46) A comparative evaluation was conducted by 
the FRA, involving forty controllers, and included "a cross- 
selection of different usage, head shapes and sizes, ages, and 
environment."  (FAA report - EP 6105, p. 4) The comparison 
was between the P.antronics MS-50, a "new heedset" supplied 
by Bell Telephone Laboratories, called tha Y-1, and the then- 
standard WE 52. (FAA report - EP 6105, pp. 3-4) The Y-1 
of Bell Labs was essentially a lighter version of the WE 52, 
with an exponential horn in place of the WE 52's front- 
mounted boom microphone. It continued to have the same WE 


52 earphone configuration. 
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(P-3.47) After several weeks' use of 2ach 
headsets, 77% of the controllers preferred the MS-50, with 
89% rating it the most comfortable. (FAA report - EP 6105, 


P. 7) Additionally, the controllers found the MS- 


الا 
e‏ 
ct‏ 
0 
D‏ 
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more satisfactory in transmission characteristics than either 


the Y-1 or the WE 52. (FAA report - EP 6105, p. 7) 


(P-3.48.1) The FAA in the ensuing years virtually 


standardized on the MS-50 for controller use 


(P-3.49.1) Mr. George Metcalfe, a NASA Communicat 
Specialist responsible for the issuance and maintenance of 
headsets at Cape Canaveral, and later at the Manned Spacecraft 
Center in Houston, testified that he was familiar with available 
headsets in 1967۰ NASA ground controllers used the WE 52 
"The fatigue problem was a major complaint." 
(Metcalfe depo., p. 17) 

(P-3.50) After becoming aware of the Plantronics 
MS-50, and initial opposition by Mr. Metcalfe, virtually all 
NASA ground controllers adopted it. (Metcalfe depo., p. 20) 

Mr. Metcalfe further identified photographs depicting typical 


NASA use of the MS-50. He referred to the M 
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a. excellent headset. It--it's lightweight. 

You can wear it for eight hours without caving 

in. And it has been a fantastic improvement 

over the WECO 52 headset."  (Metcalfe depo., p. 20) 
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Pages 31-33 not agreed and deleted. 
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headband. (Foley depo., p. 64) 
(P-3.57) (a) A Roanwell project 


: 1 £4 s E ee EE ee ۳ 
began in mid-1964 and progressed for a year 


tooling acquired and a parts inventory 
(Foley depo., p. 114) For reasons unexplai 
the project was terminated, around December 
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(D-101) In July of 1965, six weeks after the Larkin 
patei: issued, an attorney for plaintiff wrote to defendant in- 
Gicating that plaintiff had been informed that the defendant 
is or may be designing a copy of the plaintiff's headset on 
the assumption that it was not protected by a patent, and 
supplying a copy of the issued Larkin patent with an admonition 
that any infringement of it would result in appropriate legal 
action. The defendant referred the matter to its patent 
counsel who responded in August of 1965 saying that an investi- 
gation had been made of the Larkin patent, and "It is our 
Opinion that the claims therein defining a headset device 


are invalid." 
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(P-3.59) It was several years later, in 1969, that 
Roanwell, with the assistance of Unex Laboratories, of Hathor 
Massachusetts, designed the R-70 and R-71 headsets which are 


accused: f infringing the Larkin patent. 


Scope and Content of the Pre-Larkin Art 


The Panel of Experts 


(P-4.1) In 1956, five 
of the Larkin patent, the Air Force commissioned Western 
Electro-Acoustic Laboratory to bring together the views o 
most of the active headset R&D personnel in the country, 
including a "Panel of Experts" in the electro-acoustic f 
(Martin depo., pp. 14-15), in an attempt to solve certain 


voice communication problems including those of heavy, 


bulky headsets then in use in Air Force planes. 


(P-4.2) The Panel of Experts proceéded to develop 
lists of: 
a) All the known transducer types. 


bj A11 the known methods of speech projection 
from the user. 


C) All the known methods of speech reception 
by the user. 
d) Evaluation criteria for each of the foregoing. 
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The lists (Martin depo. ex. 3) are here 
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(P-4.3) 


reproduced: 
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well known and widely used at the time (Martin depo., D. ENS 


including probe tubes. 


response characteristic which falls off markedly with 
increasing frequency in the audible rance. (Beranek, Romanow) 
This efrect is graphically shown in 


Beranek's 1949 text, Acoustic Measurements, which in 1961 was 


in the art. 
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Telex 


(P-4.20) Gilbert discloses an early version of the 
Telex receive-only Twinset. As shown in the patent, sound 
is conducted from headband-held receivers, into the ears 
by means of rigid, rotatable tubes. In the commercial 


version of the Twinset, these tube 


ها 


are telescoping and 
lockable, to permit length adjustment, and are acoustical 


tubes as understood in the art. 


Feb. 19, 1952 


R. C. GILBERT 2,586,644 


االات 


Filed Feb. 10, 1949 
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Hearing aids 


(P-4.23) Prior to 1961, post-auricle hearing aids 
were in common use. In Guttner and Erickson an acoustical 


tube conducts sound from the receiver to the ear canal. 


Sept. 28, 1965 W.GOTTNER ETAL ` — 3,209,080 


ELECTRICAL HEARING AID 


Filed Juzs 29, 1361 


9 4 
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Aprii 14, 9 R. E. ERICKSON 2,832,348 
HEARING AID 


Filed July 26, 1957 
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Miscellaneous 


(P-4.27) Beranek's text, Acoustic Measurements 
(1949), is a leading in the field of acoustics, and 
has been widely and comuonly known and cited since its 
publication in 1949. It discloses no headset configurations, 
but is cited by Roanwell as evidence of the level of skill of 
the art and knowledge of the art as of Larkin's filing date. 
It shows that the acoustical characteristics or probe-tube 


microphones were known before Larkin. 


(P-4.28) (f) Kelly's Figs. 3-5 embodiment is an M 
earmold-type hearing aid, wherein the receiver is in a 
housing 37. The microphone is again remote, with signals 


being conducted to the receiver by wires 63. 
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Components were long available 


(P-4.29) Miniature microphones and receivers of 
good quality were well known and available in the hearing- 


aid art for at least five years prior to Larkin. 


Differences Between Larkin's Claim and the Prior Art 
€ ———— — MÀ —M———  —— LEL ang the FELOE Art 


(P-5.1) Larzkin's claim l reads as follows: 


"A miniaturized microphone headset employing 
a miniature microphone and a miniature receiver 
comprising the combination of 


support means for detachably supporting the 
miniature microphone and the miniature receiver 
adjacent to the wearer's mouth, 


a first acoustical tube, 


means for attaching one end of said first tube 
to said microphone and the other end of said 
first tube being adapted to be positioned 
adjacent to the wearer's mouth, 


a second acoustical tube, and 


means for attaching one end of said second tube 
to said receiver and the other end of said second 


tube being adapted to be plugged into the wearer's 
ear." 
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Level of Ordinary Skill in the Pre-Larkin Art i 
(P-6.1) After an evaluation of the Larkin headset, i 
both Roanwell's president and vice-president, each with many Į 
years experience in the headset field, concluded: 
| "We both feel that [the Plantronics i 
headset] may be the basis of a new 
generation of headsets or headset micro- 
phones." (Powers (Roanwell) memo of f 
12-7-62 .( 
Roanwell's witness D'Agostino agreed. (D'Agostino depo., i 
pp. 20-21.) i 
(P-6.4) Miniature, hearing-aid type microphones E 
had been available for years, and were known to have a 
rising frequency response characteristic. i 
Impact of Larkin in the Marketplace d 
(P-7.2) Over 700,000 units of the Plantronics 
MS-50 have been sold to date. i 
(P-7.10) NASA ground controllers standardized on ' 
the Larkin headset (Finding 3.50). ij 
-49- H 
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Roanwell's Validity Attacks on Larkin, 


Not Based on Prior Art 


(P-8.2) Resolution of the inventorship issue 
takes us back to the original United Air Lines contact with 


Plantronics' predecessor, Plane Aids. 


(P-8.2(a)) As mentioned earlier, the task assigned 
by United Air Lines' vice-president for engineering (Mentzer), 
co look for an improved headset for pilot use, devolved 
upon two United employees: Austin Trumbull, U.A.L.'s 
Superintendent of Electronic Engineering, and Merlin Leonhardt, Pad 


an Engineer. (Finding 3.16) 


(P-8.3) According to Mr. Trumbull's file, the Mentzer 
letter to Plane-Aids, which initially established contact 


between Plane-Aids and United, was sent on April 17, 1961. 


۱۳ WE 


wl a 


a we” DENT 


(P-8.4) Keith Larkin called for an appointment 
and then visited Mr. Trumbull and Mr. Leonhardt on April 25, 
1961. Mr. Trumbull told him Unitci Air Lines was looking 
"for someone interested in developing a real small 
lightweight headset/boom mike outfit." Trumbull noted in 
his file: "We discussed the factors involved." (EP 5641) 
Trumbull made it clear to Larkin that there was no official 
interest in this development at United so he could not count 
on financial support or orders from United, but that if Larkin 
"did come up with something, it would be his [Larkin's], and 


UAL would have no claim to it." (Trumbull file note - EP 5641) 


(P-8.10) Mr. Larkin testified it was his idea, to use 
an acoustical voice tube and that pursuant to Larkin's express 
order, Bowman reluctantly assembled the unit with an acoustical 


voice tube.  (Larkin depo., pp. 8, 12, 99-101.) 
(P-8.24) Larkin testified not only that the acoustic 


mouth tube was his idea but also that the capsule concept was 


his own.  (Larkin depo., pp. 102-106) 
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'P-8.39) Larkin's claims were always to a 
miniature * 2adset combination, including at least an acoustic 
tube from the user's mouth to the microphone. (Larkin file 


history - EP 10,906, p. 9) 


Infringement of the Larkin Patent 


(P-9.1) After initially admitting that both its 
R-70 ead R-71 headsets infringed claim 1 of the Larkin patent, 
Roanwell moved for and was granted leave to withdraw the 


admission. 


E 


Behind-the-Ear Headsets Before Hutchings 


Planti cs' MS-43 post-auricle headset (1962) 


(P-10.3) The MS-43 consisted of a post-auricle or 
"behind the ear" configuration, the transducers (receiver and 
microphone) and a transistorized amplifier being mounted in 
a small capsule behind the ear. The receive tube extended 
from the top of the capsule, around the top of the ear, ter- 
minating in a soft plastic tip. The microphone tube extended 
from the bottom of the car*.le, passing under the ear lobe 


to the corner of the mouth. 

(F-10.4) Plantronics contracted with Audiotone, in 
Phoenix, A:izona, to perform the physical design stage and 
prototype production of the MS-43. 


Telex's post-auricle headset 


(P-10.6) Another effort to eliminate the headband 


from lightweight headsets, was disclosed in Patent No. 3,280,273, 


issuea to Telex, as assignor of D.W. Flygstad and others, on 


October 18, 1966. 


3 اه 
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Bell Laboratories’ headbandless headset 
2244 LS259ratories  neadpand. 


(P-10.9) Development work in headsets at Bell Telephone 
Laboratories (BTL) prior to 1963 was concentrated mainly in 


the modification of Western Electric WE 52 heads ts, which 


had long been the indust-y standard. The WE 52 weighed 8 


or 9 ounces, and had a boom microphone, with receiver housing 


held. against the ear by a headband. (Finding -3.7) 


(P-10.12) On May 3, 1963, ?.7 Davis of AFET indicated 
that following, and in reaction to, th advent o7 Plantronics’ 
MS-50 AT&T contemplated testing a headset of "radically 


different design" from the Beli Labs Model Y-1. 


-54- 
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Pages 55-56 not agreed and deleted. 
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(P-10.20) Of the four lightweight headset designs 
chosen by the Bell Labs group for field trials (Models A, 


B, C, and D), the operators preferred Model A and Model D. 


(P-10.24) American Telephone & Telegraph expected 
Models A and D to become standard equipment for operators 
throughout the Bell System, the Model A to be used primarily 
by new and temporary employees and the Model D to be standard 
set for most Bell employees. The 1967 American Telephone 
& Telegraph Annual Report displayed the Model 61 headset 


prominently in a cover photograph. 


(P-10.25) In October 1967, W. Schiavoni, Engineering 
Director of Customer Telephone Systems, AT&T, forecast a 
"substantially reduced" demand for Plantronics' MS-50 unon 
the introduction of Bell's new Lightweight headset Model 61A. 
In June of 1968, Western Electric Co. projected Bell System 
requirements for the Model 61 to be 20,000 ir 1970 increasing 


to 45,000 in 1974. 


P-10.26) In June 1968, Western Electric Co. 
requested quotations from independent suppliers, included 
Plantronics and Roanwell Corp., to manufacture the Model 61 
concurrently with Western Electric's own production thereof. 
The contract was awarded to Roanwell. 
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(P-10.27) Shortly thereafter, on December 5, 1968, 


Roanwell Corp. issued a news release announcing its 
selection as the supplier for the Western Electric 61A 


Lightweight headset. 


Roanwell's post-auricle headset effort (1969) 


(P-10.32) At this time (May-June 1969)  Roanwell 
was unaware of the over-the-ear microphone tube configuration 
in Plantronics’ new lightweight headset, called the MS-80 
or StarSec. lwanwell obtained its first concrete information 


on Plantronics’ MS-80 on or about July 24, 1969. 


(P-10.33) H.C. Potter, President of Roanwell's 
Communication Division, issued a tentative schedule on 
about September 4, 1969, calling for the completion of the 


"70 series" self-supporting lightweight headset by December 
1969. 


(P-10.34) Due to a manpower shortage at Roanwell 
in September 1969, Roanwell contracted with Unex Laboratories, 
Hathorne, Mass., to design and develop the new headset: A 
self-supporting lightweight headset which would not use ear- 


molds, headbands, or eyeglasses for support. 
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Scope and Content of the Pre-Hutchings Art 


(P-11.7) The prior art includes many hearing aids 
with back-and-bottom mounted microphcnes, of which Roanwell 
has cited Erickson in which sound reaches a bottom-mounted 


microphone via a port 55: 


Aprii 14, 1953 R. E. ERICKSON 2,882,348 
۱ HEARING AID 


Filed July 25, 7 


3,098,127 


(P-11.8) Still other prior-art post-auricle hearing 


aids had microphones not top-mounted, not bottom mounted, 


but mounted in the ear: 


(a) Huth patent, issued 1963: 


July 16, 1963 W. H. HUTH 
HEARING AID 
Filed July 3, 1961 


(P-11.9) The prior art also included many non-post- 
auricle headsets, of which Roanwell has cited Olney, Dreher 


and Larkin. 


Differences Between Hutchings' Claim and the Prior Art 


The Hutchings post-auricle headset 


(P-12.1) Plantronics had initiated its self- 
supporting lightweight headset project, which led to 


Hutchings' invention, in December 1968. 


(P-12.2) Courtney P. Graham, then president of 
Plantronics, proposed a headset project to design a new 


unit requiring neither headband, eyeglass frames, nor earmold. 


(P-12.4) At an engineering meeting on December 21, 
1968, attended by Hutchings, several configurations for a 
self-supporting lightweight headset were considered: 

1) Post auricle. 

2) Near-the-ear directional mike with ear insert. 

3) Receiver with directional microphone in locket 


hung around the neck. 


(P-12.8) On January 10, 1969, Hutchings completed a 
drawing [EP 2419] illustrating the ball joint arrangement for 


the voice tube. 
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(P-12.9) On Janualy “8, 1969, Hutchings prepared 
a layout drawing [EP 2422, EP 2172] showing the cord connection 


into the back of the capsule. 


(P-12.10) Hutchings completed the first working 


model of the StarSet on February 4, 1°59, 


(P-12.13) Claim 1 of the Hutchings patent reads: 


A headset comprising 


a housing adapted to be placed behind the ear of 
a user, said housing including an integral upper curved exten- 


sion adapted to extend over and engage the top of the ear, 


a microphone disposed in and near the top of said 


housing, 


a forwardly extending voice tube communicating with 
said microphone and positionably secured to the upper extension 
of said housing, said voice tube being adapted to have its distal 


end positioned adjacent the user's mouth, 


-62- 
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a receiver disposed in and near the bottom of said 


housing, and 


a flexible tube secured to the bottom of the housing 
and adapted to provide communication to the auditory canal 


of the user's ear. 


(P-12.1^" (a) Plantronics' MS-80, or StarSet, 


is the commercial version of the Hutchings headset. 
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Level of Ordinary Skill in the Pre-Hutchings Art 


(P-13.1) Hearing aids with top-mounted microphones 
were widely and commonly known prior to Hutchings, as evidenced 
by the thirteen patent and literature references cited herein 


by Defendant Roanwell. 


Impact of the StarSet in the Marketplace 


(P-14.2) Following submission cf Roanwell's line 
of miniature operator headsets (R-61, 8-70 and R-71) to 
the FAA in June 1970, Roanwell's sales representative, 
Myron Waitney, observed that the R-61 (Roanwell version of 
Western Electric Model 61) will adit have little or 
no application within the FAA. In 1968 the FAA had 
tested Bell Labs Model 61 prototypes, the result of which 


was an overwhelming "no" vote, based largely upon resistance 


to the custom-molded earpiece. 
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(P-14.3) In April 1972, only two years after e 
production began on Roanwell's version of the Model 61, 
Roanwell anticipated that R-61A headset production levels 
would be "sharply reduced in the coming year relative to 


the levels projected at the time of our initial proposal." 


(P-14.4) In January 73, Roanwell ceased to 


produce the R-61 headset for Western Electric. 


(P-14.5) Western Electric production of Model 61 


ceased in 1973. 


(P-14.6) As model 61 sales fell, StarSet sales 


rose, as shown in ti بر‎ following sales charts: 
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(P-14.7) In early 1976, Western Electric ordered 4800 
of the Hutchings StarSets for field trials to be conducted 
in the Illinois Bell and Pacific Telephone Companies. The basic 
aims of the trials were to determine user acceptance, identify 
the scope of the market and evaluate the technical performance 


of the StarSet. 


(P-14.8) The results of the StarSet product/market 
trials were highly favorable and surpassed AT&T's expectations. 
On March 22, 1971, the StarSet was officially made available 


in the Bell System to subscribers. 


(P-14.9) By early 1972 the Hutchings StarSet was 
i enjoying wide customer acceptance within the Bell system as 


a subscriber offering. 


(P-14.11) In early 1972, after presenting the R-70 
and R-71 headsets to several telep- ıe operating companies, 
Roanwell observed that the R-70 headset, admitted to infringe 
the Hutchings patent, would be favored over the non-infringing 
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(P-14.16) In early 1970, Roanwell's sales repre- 
sentative concluded that an independent FAA evaluation showed 
the StarSet to be the "most suitable and acceptable instrument 
used to date." Based upon the evaluation, The FAA wrote 
to AT&T requesting that the new StarSet be made available 


for FAA installations. 


(P-14.17) In August 1970 the StarSet received 
an Industrial Design Award, given for creative industrial 
design solutions, by the Western Electronic Show and 


Convention. 


Roanwell's Defenses Not Based on Prior Art 


——————————————M——— N 


(P-15.6)  Roanwell contends the claims are indefinite, 
because claim 1 is allegedly inconsistent with claim 5, with 
respect to tne relationship between the voice tube and the 


upper extension of the housing. 
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(P-15.10) Roanwell next accuses Plantronics of 


lack of candor before the Patent Office. 


Infringement 


(P-16.1) Roanwell admits that its R70 headset 
ifnringes Hutchings claims 1, 2, 3 and 4 and that the R-70 
vU 


9, ۰ LI 
has each feature recgited in those claims. 
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The Hutchings Design Patent 
g بط‎ == 


(P-17.1) The Plantronics StarSet is substantially 


shown and claimed in Hutchings Des. 218,173. 


(P-17.6) The prior art includes post-auricle head- 


sets and hearing aids, as cited by Roanwell. 


(P-17.7) The content of the prior art includes 


references showing two earlier post-auricle headset 


Uu 


1) Flygstad - 3,280,273 and Des. 199,125. 
2) Plantronics MS-43 headset 
and many post-auricle hearing aids, e.q., 
3) Guttner - 3,209,080 and "Auriculina" ad. 
4) Oticon 
5) Erickson - 2,882,348 
6) Weiss - 3,019,306 


7) Strzalkowski - 3,035,127 


(P-17.8) The Flygstad patents show a post-auricle 
headset having a kidney-shaped capsule and two projecting 
tubular members, as shown in Fig. 1 of the Flygstad design 


patent: 
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(P-17.9) The Plantronics 118-43 headset (vintage 1962), 
similarly follows the concentric curved approach which often 
characterized hearing aids in the 1960s, wherein the rear-most 


surface of the capsule is generally concentric with the ear- 


fitting surface: 
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(P-17.15) 
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(P-17.16) Not until April 


back section fully appear, but with the plug housing 


App. 


Still curved on top: 


RM N | tae 
/ fl سر‎ tae ! A 
F — 


- 75 


(P-17.19) Bell Telephone Laboratories, for their 
model 61 headset, re*taiaec the services of the Dreyfus concern, 
a well known and highly regarded design organization in 
New York, to perform the aesthetic design work on that headset. 
The project was substantial, costing in the tens 
of thousands of dollars. The resulting 61 capsule design 


contained all curved surfaces, in a "teardrop" configuration. 


ained by 6 
«2 other possible 
consistipg of a 
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concentric-curve 
important 
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Agreed Findings Originally 
Proposed by Defendant 


(D-1) The Complaint in this case was filed on 
April 20, 1972 charging defendant with infringement of the 
following four patents: 


(1) Larkin patent 3,184,556, filed December 
ll, 1961, granted May 18, 1965 


(2) Hutchings patent 3,546,118, 0 July 3, 
1969, granted December 15, 1970 


(3) Hutchings design patent Des. 218,173, 
filed June 16, 1569, granted July 28, 1970 


(4) Jensen patent 3,604,069, filed April 1, 
1970, granted September 14, 1971 


(D-2). The Larkin and Hutchings patents relate to 
headsets for use in voice communication Systems, and the Jensen 


patent to a clip for restraining the cord of the headset. 


(D-3) The Complaint was filed against the present 
defendant and two of its Subsidiaries, bvt in an Amended Com- 
plaint, filed October 12, 1972, defendant's subsidiaries were 
dismissed as parties, and the Jensen patent was withdrawn 


from the suit. 
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(D-4) In its initial Answer, and its subsequent 
Answer to the Amended Complaint, the defendant asserted 
noninfringement, invalidity and unenforceability of the patents 
then in suit, and included a counterclaim seeking a declara- 
tion of noninfringement, invalidity and unenforceability. A 
count for an alleged interference with defendant's business 


had been included in the initial Answer but it was not 


included in the Answer to the Amended Complaint. 


Parties 


(D-5) The plaintiff, Plantronics, Inc., was formerly 
known as Pacific Plantronics, Inc., and is at times referred 
to as "PPI". Plaintiff is a corporation of the State of 
California having its Feadquarters at Reed Street, Santa Clara, 
California, and its ¢ ..-ipal business is the manufacture 


and sale of headsets. 


(D-6) The defendant, Roanwell Corporation, is a 
corporation of the State of New York havings its principal 
place of business at 180 Varick Street, New York, New York 
10014. It is also in the business of the manufacture and 


sale of headsets. 


-79- 
App. 140 


Patent: in Suit 


(D-7) The Larkin patent 3,184,556 concerns a headset 
which utilizes a microphone and a receiver located in a small 
housing or capsule 10, shown for example in Figs. 1, 2 and 4, 
with a hollow acoustic tube 26 extending from the microphone 
to the mouth of the wearer, and a second hollow acoustic tube 
29 extending from the receiver into the ear. The disclosed 
headset includes a spring clip 12, shown in Figs. 6 and 7, by 
which the capsule can be clipped onto the temple bar of a 
pair of eyeglasses or onto a headband. Also, it includes 


conductors 44 running from the capsule 10 to external commurni- 


cations equipment. 


(D-8) As shown in Fig. l of the Larkin patent, 
the disclosed hea?set can be used in connection with an oxygen 


mask, but such an arrangement is not involved in this suit. 


(D-9) The Hutchings patent 3,548,118 involves a 
behind-the-ear or post-auricle headset which includes a housing 
14 having a hook-shaped projection 17 to suspend the remainder 
of the housing behind the wearer's ear. Also, it includes a 
microphone 31 and receiver 36 within the housing, as shown in 


Fig. 3, together with a voice tube 18 extending above the ear, 


ALES 


j 
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from the microphone to the wearer's mouth, and an ear tube 
extending below the ear, from the receiver to the wearer's 
ear canal. In the headset of Fig. 3, the voice tube has 
telescoping sections 18a and 18b, and it is mounted at its 
end in a ball and socket connection 23, 24 to facilitate its 


adjustment to the proper location on the wearer. 

(D-10) The Hutchings design patent Des. 218,173 
concerns the allegedly ornamental configuration of a neadset 
such as disclosed in the ۲۰118 patent. 


Headset Mode 


(D-11) For convenience, we note the following 


model numbers have been assigned to headsets either 


by the plaintiff or the defendant or someone else: 


Plaintiff's Headsets 


MS-40 is a microphone-only headset which comprises a 


clip-on housing or capsule containing a micro- 
phone, with a voice tube extending from the 


microphone to the wearer's mouth. 


is a behind-the-ear headset which was constructed 
by Audiotone for the plaintiff in 1962, but never 
carried in plaintiff's commercial product line. 
It includes a microphone and receiver in a behind- 
the-ear casing, together with a voice tube 
extending under the ear to the wearer's mouth 
and an ear tube extending over the top of the 

ear into the ear canal. 

is a commercial version of the headset of the 
Suit. It includes a clip-on 
housing or capsule containing both a microphone 
and receiver, together with a voice tube extending 
down to the wearer's mouth and an ear tube 
extending into the ear. 

This number was also used for the behind-the-ear 
headset designated Model MS-43 in a letter by 

Mr. Larkin iated January 15, 1962. 

is an earmold type headset, wherein the micro- 
phone and receiver zre ccntained within a housing 
supported on an earmold plugged into the ear, and 
a voice tube extends from the microphone to the 


wearer's moutn. 


-82- 


MS-43 


MS-50 


MS-50A-S 


MS-51 


is a headset which includes at least one earmuff 
positioned over the wearer's ear, with a housing 
containing a microphone and receiver, together 

with a voice tube extending from the microprone 

to the wearer's mouth. 

is a headset very similar to the MS-55, except that 
it includes a double acoustic tube £or noise can- 
cellation purposes. 

is a receiver-only headset which employs a clip-on 
housing or capsule containing a receiver, but no 
microphone, together with an acou ic tube ex- 
tending from the receiver into the wearer's ear. 
also known as the StarSet, is a commercial version 
of the behind-the-ear headset of the Hutchings 
patents in suit, wherein the ‘voice tube extends over 
the ear to the wearer's mouth and the ear tube 
extends under the ear to the wearer's ear canal. 


is the same as the MS-80. 


Defendant's Headsets 


is an earmold type headset like plaintiff's 
MS-51, wherein the microphone and receiver are 
contained within a housing supported on an ear- 
mold plugged into the ear, ard a voice tube ex- 


tends from the microphone to the wearer's mouth. 
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MS-56 


0 


0 


Uo 


MS-5 


MS-6 


MS-8 


Star 


R-61 


R-70 is a behind-the-ear headset wherein the voice 
tube extends over the ear to the wearer's mouth 
and the ear tube extends under the ear to the 
wearer's ear canal. 
R-71 is a behind-the-ear headset wherein the vóice tube 
> extends under the ear to the wearer's mouth and 
the ear tube extends over the top of the ear into 


the ear canal. 


Bell Telephone System Headsets 


Model D is an earmold-type headset which was the forerunner 
of the Model 61. 

Model 61 is an earmold type headset as identified for the 
Roanwell type R-61, these units being identical, 
since the prefix "R" merely indicates a unit 


supplied by Roanwell. 


Larkin Patent No. 3,184,556 


(D-12) In 1960 and part of 1961, Mr. W.Keith Larkin 
was a principal of a company called Plane-Aids Company, which 
was importing and selling sunglasses containing transistor 
radios--the radio being located in one of the temple bars of 
the glasses, with a short sound tube extending from the temple 


bar into the wearer's ear for listening purposes. 
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(D-13) In the Fall of 1960 United Air Lines decided 

to procure lightweight headsets for its pilots in order to 

reduce the size and clumsiness of the b -.dsets then being utilized. 
The headset was to include a microphone, rather than using a 
separate hand-held mike, to free the pilot's nands for 
the increased traffic being experienced with the jet aircraft 
At the time, United Air Lines contacted some 22 suppliers, but 
none had a totally satisfactory unit or would agree to develop 


one. 


(D-15) In April of 1961, Mr. Trumbull/saw an adver- 


tising flyer for the Plane-/ids radio-containing sunc 
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wrote to Plane-Aids indicating that he had "another possible 


application of some of the techniques involved" in this 
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device, and suggested that if the Plane-Aids pe 
ested they might stop by to ses hin when they were in the area. 
(D-16) About a we' k later, Keith Larkin visited 
Mr. Trumbull at the United Ai- Lines premises in San Francisco, 
and Mr. Trumbull advised him that they were looking for someone 
interested in developing a lightweight headset with a boom 
microphone. Mr. Larkin said he would consider the various 
factors involved. Mr. Trumbull advised him that there was 
no official interest in this development at United Air Lines, 


and that therefore Mr. Larkin could not count on any financial 
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help from United, or even any orders if he came up with such 


a headset, but if he did come up with something United Air 


Lines would have no claim to Et. 


(D-17) Mr. Larkin expressed an interest in the project 
and shortly thereafter, in early June of 1961, he submitted 
photographs to United Air Lines showing an eyeglass frame 
similar to the sunglasses that had been sold by Plane-Aids, 
with a similar ear tube extending from the temple bar to the 


wearer's ear, but with a balsa wood mock-up of a small 


bar to the mouth of the wearer. In an accompanying written 
description entitled "MINITEL" Mr. Larkin stated that "The 


spectacle mounting was suggested by Mr. Trumbull as most 


suitable." 


(D-18) Prior to the June submission to United, 
Plane-Aids retained an electronic technician by the name of 
Mr. William Bowman. Plane Aids then set about making a 


working unit. Also, prior to the June submission Plane-Aids 


became incorporated as Plantronics, Inc. 


microphone on a boom extending downwardly from the temple g 


(D-20) A first prototype unit utilizing such a 
sound tube for the voice, in addition to the short tube to 
the ear, was delivered to United Air Lines in early July of 
1961, by Larkin, Bowman and a Mr. Courtney Graham. Mr. 
Graham was a pilot for United at the time, and he was also 
associated with Mr. Larkin in Plantronics, Inc. and its predeces- 


Sor, the Plane-Aids Company. 


(D-21) The first prototype included a pair of com- 
mercially available hearing aid eyeglasses, which the jiitnesses 
referred to as the Dahlberg unit, with an internal receiver 
in the temple bar connected by a sound tube to an eartip-- 
together with a small microphone transducer bracketed to the 
temple bar, to rest in the vicinity of the wearer's cheekbone, 
and a short sound tube running from the microphone to the 
wearer's mouth. Mr. Trumbull reviewed the unit and supplied 
criticisms, including a recommendation that the mike should be 
located within the temple bar, rather than being bracketed 


to it, and an acoustic tube type pivot-swivel used. 


(D-104(a)) After Trumbull and Leonhardt had reviewed 
the first prototype unit, delivered by Plantronics 
On July 3, 1961, which had a separate microphone housing 
bracketed to the temple bar of the glasses, and located 
adjacent the wearer's cheek, they listed the various criticisms 


they had, and Mr. Trumbull passed these along to Mr. Graham by 
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telephone on July 10, 1961. ‘this listing is still in the 
files of United Air Lines. 

(b) Mr. Graham then asked Mr. Trumbull to put the 
comments on the first prototype in writing, and consequently 
Mr. Trumbull wrote to Mr. Larkin on July 18, 1961 stating 
that: 

"The microphone should be mounted inside 

the glasses bow, and the boom swivel 

improved. The boom on the sample is 


already so loose that it will not stay in 
position."  (underscoring copied) 


(D-22) In early August of 1961 Plantronics delivered 
a second prototype to United Air Lines. This was made from 
a pair of Maico hearing aid eyeglasses, which had both the 
microphone and receiver in one of the temple bars, with a 
sound tube running to the ear--and an added sound tube to the 
mouth. A picture of Mr. Larkin wearing this unit appeared in 


the Santa Cruz Sentinel of August 6, '961. 
(D-24) During all of this time Mr. Bowman was 


working for Lockheed Aircraft and had an employment agreement 


requiring him to assign all of his inventions to Lockheed. 
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(D-25) On December ll, 1961, a patent application 
was filed in the name of Keith Larkin, as the sole inventor 
of the Plantronics headset, and this application ultimately 


issued as the Larkin patent in suit 3,184,556. 


(D-26) This Larkin application, as originally 
filed, claimed a miniature headset employing a microphone 
of the type used in hearing aids, together with means for 
detachably supporting the microphone adjacent the wearer's 

I J 
ear and an acoustic tube extending from the microphone to 
the wearer's mouth, the tube being proportioned to improve 
3 ¥ b 


the response of the microphone. 


(D-27) The Patent Office, however, rejected these 
claims on the basis of prior art patents showing headsets 
utilizing acoustic voice tubes. Two of the references cited 


were Dreher et al patent 2,904,640 and Olney et 
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2,485,405. 


(D-29) In response to the first action from the 
Patent Office, the patent attorney amended the claims of 
the Larkin application to call for a miniature receiver, as 
well as a miniature microphone and a second acoustic tube 
extending from the receiver into the wearer's ear. In 


submitting these amendments to the claims, he stated that 
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"All of the claims have been amended to define i headset in 


which the transducers are held adjacent to the wearer's ear, 
and in which two tubes are used, one from the microphone to 
the mouth and the other from the receiver to the ear" (under- 
scoring copied from the amendment), whereas the headsets of the 


cited references have only a single tube. 


(D-30) So far as the file history of the Larkin 
patent in suit shows, the patent attorney did not 
advise the Examiner that the use of such an ear tube was old, 
not only in hearing aids and headsets, but also in the 
radio-containing sunglasses Plane-Aids had sold. The patent 
attorney testified that he had never seen the Plane-Aids 
flyer showing the radio sunglasses, and he had no recollection 
of having seen an article co-authored by Mr. Larkin in early 
1962 which states that "A standard earpiece is used to carry 


sound from the receiver unit to the ear." In this article, 


which was presented at the April 1962 meeting of the Aeronautical 


section of the Society of Automotive Engineers, it was stated 
that the "outstanding" and "central" feature of the 
headset is an acoustic voice tube, and that the communication 


to the ear is by means of a "standard earpiece". 
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(D-47) Plaintiff has stated in answers to interroga- 


tories that claims 1 and 2 of the Larkin patent do not cover 


its first ci second prototypes inwhich one or both of the 
transducers were embeó?-3 in the temple bar of the glassss, 
rather than being in a clip-on housing (even though the eye- 


glasses were, of course, removable from the head). (Plaintiff's 
Answer to Interrogatories 87 and 88) In this regard, the 
plaintiff stated that its second prototype "Maico" unit lacked 
any structural equivalent to the capsule or fitting 10 in 

the Larkin specification, and, therefore, that it lacked a 
"support means for detachably Supporting the miniature micro- 
Phone and miniature receiver adjacent the wearer's ear", in the 


sense of 35 USC 112. 


Hutchings Patent No. 3,548,118 


(D-58) In early 1962, while Plantronics was still 
developing the headset of the Larkin patent, it entered into 
an agreement with Audiotone Company, a hearing aid manufacturer, 
in which Audiotone agreed to further develop a behind-the-ear 


Or post-auricle headset, 


(D-59) Post-auricle hearing aids were well-known 
in 1962, and Audiotone took one of its current versions, the 


Audiotone Model 77, and converted it to a headset. 
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(D-60) This headset was referred to وج‎ the P1 
Model MS-43 and a photograph of it is shown in an exhibit 
marked EP 4806. It includes a housing which rests behind the 
Wearer's ear and contains a microphone and receiver, together 
with a voice tube extending under the ear, from tl 1 ] 


m the microp! 


to the wearer's mouth, and an ear tube over the ear 


behind-the-ear headset to the Bell Telephone oystem under 


part of .he Plantronics commercial line o£ headsets, this 
headset was on sale in 1962 and in public use during that 
year and at least several years thereafter. 

(D-64) After plaintiff marketed its 5-0 or "StarSet", 
which was also a behind-the-ear headset, where the voice tube 
extends over the ear as Shown in the Hutchings '118 patent 
in suit, it was sued for patent infringement by the Telex 


Corporation on the basis of Flygstad et al patent 3,280,273 


involving a headset having the voice tube under the ear, 
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(D-66) In 1968, the 1 Telephone System Operating 


Companies, plaintiff's principal customer, turned to an earmold 
type of headset with a voice tube extending from a microphone 
mounted on the earmold to the wearer's mouth, as in Bryant 

et al patent 3,440,365 (and Similar to the headset of the 


Dreher e’. al patent 2,904,640, discussed above). 


(D-68) However, in response to the Bell Telephone 
System's anticipated use of an earmold type headset, designated 
its Model 61, plaintiff set up its own project to develop a 
new headset model. This was in November or December of 1968, 
and one of the versions being considered was a behind-the-ear 


or post-auricle type. 


(D-69) At the outset of the project Mr, Hutchings 
and others at Plantronics toured the hearing aid outlets in 


Santa Cruz and purchased one or more behind-the-ear hearing aid 


cases. 


(D-70) Thereafter, Mr. Hutchings started, on December 
23, 1968, to layout concepts for a post-auricle type headset, 
and by December 30 he had a provisional layout completed for a 


headset having both themicrophone tube and receiver tube at 


the top of the ear. 
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(D-74) Hutchings' work on the headset with two tubes 
Over the ear was pursued until January 2, 1969. He then evaluated 
bringing the ear tube under the ear and had a layout completed 


by January 4, 1969. 


(D-75) An application for a Hutchings design patent 
was thereafter filed on June 16, 1969, and an application 


for a utility patent was filed July 3, 196»--these appli 


later issuing as the Hutchings patents in suit. 


Hutchings Design Patent Des. 218,173 


(D-89) An application for a design patent coverin 
the Hutchings headset was filed on June 16, 1969, 


and it issued as the Hutchings design patent 218,173 insuit. 


(D-90) During the prosecution of the application for 
the Hutchings design patent, the Patent Office Examiner cited 
no prior art references showing post-auricle headsets. Thus, 
none of the references disclosed the overall configuration 
of a housing located behind the ear of the wearer in a 
headset with a voice tube extending forwardly to the mouth and 


an ear tube extending into the ear. 
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Larkin first suggested placing the two transducers 


in a capsule rather than a glass frame. [Bowman deposition 
exhibit 5; Trial Ex. 61]. (P. 12) 
It was Larkin's idea to use the combination of the 


two tubes in the headset. (n. 12) 


rt 


Larkin identifies his signature on the "notarized 
document" of July 1961. (P. 13) 

Page 3 of the "notarized document" of July 7, 1961, 
States that the miniature microphone is contained in the 
spectacle bow. This describes the Maico unit [Bowman deposition 
exhibit 4; Trial Ex. 56]. (P. 16) 

Larkin doesn't recall when he first saw a device 
like the Telex Twinset. (P. 21) 

The earpiece of the ARINC specification drawing 
is not the same as the type used in the Larkin patent. In 
the Larkin patent, the tube is soft and pliable. The ARIN 
tube resembles the Twinset tube. (Pp. 38-39) 

With respect to the Bowman contract, it was not 
contemplated that Bowman would make any inventions. The patent 
drawings were to be made by Bowman, of concepts and structures 


1 


conceived by Larkin. (Pp. 43 and 108-109) 


Bowman was hired as a techniciar 
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Before my active investigation in 1960-61 for a" 


better headset, United's Flight Operations Group in Denver 


concerned over the problems of heavy weight and manipulation, 


"and were doing a little investigating on their own before 
they even meationed it to engineering." (p. 14). 
The Denver Group tried the Western Electric 52 
headset (Trial Ex. 7). These headsets 
"would not stay on your head under movement. 
If you moved your head around they would slide 
off." (p. 14). 
A similar Telex headset was found unsatisfactory 
for the same reason: 


"Question: It would fall off your head? 
15) 
~ B 


Answer: Right." (p. 


un w 


As a result of these failures, W. C. Mentzer, 

Head of United's San Francisco Operations Engineering 
Group, sent a memo to his Denver Superior, Sommermeyer, 
on June 30, 1960. (Trial Ex. 6). The memo outlined the 
problems associated with the HS-33 headset then in use at 
United, and recited that 

"we have heardyou express the desire for 

improved pilot's headphones and microphone 

equipment, especially in the area of lighter 


weight and less cumbersomeand less entanglir 
devices." (Ex. 6, p. 1l). 
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I proceeded to contact each of the headset vendors 
listed in the EEM Catalog, 22 in number (pp. 16-17), requesting 
inf-rmation on available light weight headsets, with transistorize 
amplifier and dynami. microphones. 

19 companies replied: 12 of the 19 said that they 
could not meet United's requirement; 6 of the remaining 7 
including Roarwell, sent brochures or submitted sample units. 


None proved satisfactory to meet United's needs. (Agreed Findi 


"^ 
ai 


3.17). 

A unit submitted by Airmed, Limited 

weighed about a pound. We found this to be 
"a good boom microphone headset for 
state or the art at tnat time, but s 
too clumsy, 
needs." (Agreed Finding 3.18). 

A brochure submitted by Amplivox (Trial Ex. 11) 
showed a headset similar to the Airmed and called "Amplilite". 
It looked find, but it was judged unsatisfactory for the same 
reason as the Airmed -- clumsiness. (Agreed Findings 3.19). 

A sample was not requested. 
Carter Engineering submitted a headset sample. It 


weighed about the same as the Airmed -- one pound -- and was 


not pursued for the same reason:  clumsiness. (pp. 22-23). 
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It could be worn on either side of the head, 


permitting intra-cockpit conversations. (p. 38). 
It had very little bulk. (p. 40). 
It was comfortable to wear. (p. 40). 
* * * 
MS-50's components were individually available on 
the market prior to the advent of the MS-50. (p. 41). 
* * * 
Years after the introduction of the 
Voice and Amplivox submitted specimens to United similar to 


the MS-50. (Trial Ex. 48, 49; pp. 29-31). 


* * * 
"I couldn't say" whose idea it was at Planvronics 
to build the MS-50 configuration. "They were down in Santa 


Cruz and I was up here. I don't know". (p. 70). 
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(Case called.) 

MR. NEUNER: Your Honor, may it please the Court, 
my name is Robert Neuner of Brumbaugh, Graves, Donohue & 
Raymond, associate counsel for the plaintiff in this 
action and I would like to introduce for vour Honor 
plaintiff's trial counsel and two other individuals sitting 
here at the lawyers' table; Mr. Tom Arnold, Mr. Paul 
Janicke, Mr. Steven Spragens who is a vice-pre. ident for 
the Plantronics Corporation and Mrs. Annabelle Clinton, 
who is a law student and working as a paralecal in the 
firm of Arnold, White & Durkee and if your Honor please 
I would respectfully move the admission on a pro haec vice 


basis of Messrs. Arnold and Janicke. 


THE COURT: That is superfluous, I am familiar, 
to put it mildly with their competence. 

MR. NEUNER: I would move th: .r admission. 

THE COURT: So aranted. 

MR. NEUNER: ۳ would request permission to 
withdraw myself, and leaving the trial of this case in very 
hands. 

THE COURT: All right. 

MR. NEUNER: Thank you very much. 

THE COURT: I understand you want to make an 


I can speak for their competence and abilitv. 1 
all 
I 
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it a finding of fact and that findina of fact to which 


refer is that the securing to inventors for a limited 


to 


cn 


the exclusive rights in their invention will prorste the 
procress of the useful arts. The public interest servic 


induces workers to commit their sweat and capitalists t 


submit their capital to the development and marketi 


system to me. 


MR. ARNOLD: This case, your Honor is a classic 


example of this constitutional purpose in action. In 1l 
Wallace K. Larkin, the patentee cf the first patent in 
a business adventurer bv personality tyre was trying to 


sign a better golf cart, and to make a little money for 


golf cart venture of his, he formed a partnership to import 


sung’ 2. 65و‎ radio type device that had a radio in the 


SOUTHERN DIST3!ZT COURT REPORTERS. U.S COURTHOUSE y 180 
FOLEY SQUARE, NEW YORK, N.Y. 2۵ ۵ PP. 


lorf 4 


temple member of the eyeglasses quite like : y hearing aid 


d 

f 

is in the temple member of my eyeqlasses. i 
You may recall that transistors were invented in & 

1948 and that about 1952 the transistors of hearing aid 

quality were stock items on the market available i- the E 

I believe it was 1953 before the quality items for 

hearing aid purposes were generally available on the market. 
In all events the Japanese transistor radios 

flooded our market. The Larkin partnership was called 


Plane-Aids. Mr. Larkin emploved an airline pilot, one 


Courtney Graham to help him peddle his sunglasses.  Meanwhil 


1 

I 

À 

J 

telephone operators all over the country were using the i 
headset known as the 52. This is the Bell system 

Model 52 headset also manufactured by defendant Roanwell. j 

And airline pilots all over the country were using the unit 1 

HS-33 and it required a hand held microphone in order m 

to operate for the airline pilot to transmit. 4 

A radio operator perhaps sometimes used an $ 

Airmed or the Carter unit, I believe this is the Airmed g 

unit and the Carter unit. Telex offered a smaller unit. | 

We have tried everywhere to find one of the Telex units i | 

with a microphone on it. We have been unable to find one - | 


although it was advertised in one flyer. It apparently | 


never did sell enouqh that even a very diligent search 1 ۱ 
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through Telex offices and elsewhere would reveal a single 
3 | Specimen of that unit and Roanwell, the defendant which 

4 || had gone into the headset business in 1948 in' its 

9 | communications division, it was manufacturing a complete line 
of headsets for the military market, for the telephone 


market, for the air traffic controllers, the hi-fi home 


Géi 


8 market, auditoriums and whatever. 


pg 


il 
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2 ۱ The transmit receiver had  headsets that weighed 
3 | in the neighborhood of a pound excepting the Bell 52, which 
4 | weighed about nine ounces, so that that was the weight order | 
5 | of magnitude that existed in the industry in 1960 when 
6 | we pick up our story. | 
7 The units that were selling in 1960 were basic- | 
8 ally World War II vintage instruments with minor improvement 
9 of one detail or another and if your Honor was ever an | 
10 | aviator or a radio operator during the war, you will know | 
11 ۱ some cf the disadvantages. You develop a headache from 

3 12 | the pressure. ‘The springs had to be strang. You develop | 
13 | sensitive points on the ear so the pilot moves the headset ۱ 
M | a bit and when he moves it, he doesn't hear as well and pret 


15 | l 


soon the repetition rate is going up, he says what did you 


سس تفه O‏ ———€— 


X 16 | say, what did you say? i 
۱ 17 | So there are various problems that existed that 
$ 18 | we will go into in the evidence. Hearing aid transducers 
19 | of good quality, I believe I have already indicated were : 
۲ | 2 | available many years prior to 1960. United Airlines in 
p | 21 | 1960 was finding the shortccmings of the available headsets 
| ! — || to be tctally unacceptable and United's Mr. Mentzer, who is 1 
i 23 | the vice-president of engineering, he wore a hearing aid 
| 24 | very much like mine with the acoustic tube going into his | 
: 25 | ear, but he suggested ou’ of that background perhaps his | 
| | 
| ۱ App. 183 | 
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Solution to the problem which was to hang a microphone 

on a lanyard from eyeglasses while having a hearing aid in 
the ear. He saw a large market if United were able to 
develop its own set, but United's need was acute, and he 

also saw a two, three-year development time so th y com- 
missioned two engineers, Leonhardt and Trumbull, to canvass 
the market. United solicited proposals from all over the 
world. They got answers from all over the world. Nineteen 


companies from several different countries 01276 them some 


p 


sort cf response to their soliciation. Al United asked f 
was a lightweight transistoized headset with a dynamic 
microphone, but no one couid satisfy their requirements. 

As luck would have it one of the Plane-Aids 
flyers that advertised the eyeglasses that -- the radio eye- 
glasses came to the attention of United and so United called 
Plane-Aids and Mr. Larkin went to United and talked to them. 

I suspect he never did tell United that Plane- 
Aids had no manufacturing facility and no research and 
development facility . The nature of the gentleman is such 
I wonder if he volunteered that, but the point was he was 
a chronic eternal optimist and he said he would give it 
a try and he and his airline pilot friend, who was still 
piloting, and a parttime hired hand named Bowman, they worked 
nights and weekends and they made a mock-up for United, and 
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after various this and that, it evolved into the unit that 


has become the MS-50. 


Here we have the MS-50. It can be mounted on 


ou 


a head band by sliding onto the unit. 


-1 


: 
a 
E 
i 
glasses by clipping over the glasses side or mounted on į 
The application for patent was filed in 1961. é 
Plantronics at that time had a total number of employees 3 
of about four, five people. 
United adopted the MS-50 as standard on its R 
lines and other airlines followed. Contemporaneously with 1 
Larkin's work and beginning in early 1961, defendant 
Roanwell was working on a new lightweight headset — 
for a high noise environment. The Roanwell effort —— 


I believe, about 1962. 


I don't have the exact date that it matured into 


the offered product into what Roanwell ballyhooed as, and 
I quote "Roanwell's new line of lightweight he-^sets feature 
maximum comfort. As light as eight ounces, no fatiguing i 
weight, no annoying pressure, blah, blah design unit." H | 
| || The lightweight headset that they were talking 

9 | about, they features in an ad that had a picture of people É | 
23 


wearing them. "The headset you are wearing weighs anly 1 | 


B 


eight ounces? Blah, blah, it gives me more comfort than 


any before. I can wear it longer with less fatigue. It 
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is adjustable, 


That was Roanwell's lightweight effort by com- 


Parison + th the Larkin lightweight effort. Contemporaneous 


time. 
When in that same year of 1962, Roanwell 
the MS-50, Roanwell purchased one and examined it at 


own labs. Said Roanwell's president Howell, at that 


E 


Mr.Howel 


overall conception of the Plantronics' headset was fi 


by an upstart in the headset indust y it would be foolish 


Hi 
" 
ct 
= 
0 
£ 

1 

n 


for us not to admit that the headset created a great 


of interest among headset users." 


The vice-president, now president, Mr.Powers, 
writing December 7th, said, we both feel that this Plantronics 
MS-50 may be the basis of a new generation of headsets. 
We are therefore interested in determining what kind o 


deal could be made with Plantroni cs for the purchase of 


this headset as a going business. 


And finally, Mr. Howell, then president also wrote, 


Wr, 


or later in one way or another." 
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While this was going on in the west with United 
Airlines and Plantronics ' development and Roanwell's 
development of its Lightweight in the east, air traffic 
controllers and the Federal Aviation Administration was 
experiencing the same problems, expending the same effort, 
suffering the same frustrations as United, and I quote the 
FAA report. 

"For many years the agency sought an improved 
headset whicn could be worn by air traffic controllers for 
long periods of time without discomfort and yet provide 
adequate transmission and reception capabilities. The 
headsets normally used have been described by controllers 
as bulky, uncomfortable and cumbersome. They have been 


known to produce headaches and sore ears on continuous wear, 


l 
i 
i 
i 
۱ 
۱ 
۱ 
۱ 
i 


and have caused interference with normal activities." 


The FAA canvassed the market just as they didat 


United. They made requests of established headset suppliers 


and like United they came up dry. 


Then the Plantronics MS-50 appeared at FAA and, 


in the words of the FAA, after they had conducted their test 


the Plantronics headset "appears so ideally suited for air 


traffic control use that the previously planned in-house 
development effort was discontinued." 


FAA was one of Western Electric's bic, big 
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customers for the Model 52 headset. so Bell Labs attempted 
to satisfy the PAA with a new design of its own, the Model 
Y-1. But the FAA did a comparative study of the Larkin MS-50, 


the Bell Western Electric Model-52, that had been th 


standard for telephone operators for years, and the 


Bell Y-1. 


n. 


Y-l project was abandone 
development and the FAA standardized on the MS-50. The 


FAA forced Western Electric to provide the ۲15-50 to it 


The story is slightly 
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with the same result, standardization on the MS-50. Western 
Electric had never before approved any headset to be 
connected to its lines other than headsets designed by itself. 
But Western Electric very reluctantly gave the MS-50 its KS | 
number of approval. 

In the course of all this, Plane-Aids became 
Plantronics, Inc., $300,000 was raised at the commencement 
of the Larkin development and essentually all of it was gone, 
all but about 5000 when the first production order came in. 
The company has since sold 700,000 headsets of the MS-50 
type at a total value in excess of $35 million and an addi- 
tional 600,000 StarSets, which we will discuss in just a 


moment, have also been sold for a value in excess of $30 
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2 million. Ninety-nine percent of the total sales of the 
3 || plaintiff up to the time of the commencement of this suit i 
4 | were of units under the Larkin patent. About 1972 a deci- 1 
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sion was made to phase out the MS-50 and the trade was advised 


6 that in view of the new Starsets which we will talk about in ۱ 
7 | half a minute, the MS-50 will be phased out and sales dropped 
8 But the MS-50 seems to be a product that wouldn't 
9 die because in spite of the announcement to the trade it was 
10 being phased out. in the last complete fiscal year sales q 
11 weit up 3000 units to 53,000 units. 
12 So much for the Larkin patent. i 
13 | Bell Labs, seeing an immediate loss of much of gj 
14 its market for the Model 52, set about to design a l-ap frog | 
15 ۱ over the Larkin position. This of course is good patent 
il | 
16 | system function, the protective position of a competitor i | 
| | 
17 | goading Bell Labs to try to redesign something else for | 
18 | itself that would outdo the MS-50. E 
19 | The goal of Bell's new work was a bandless head- fj 
20 | set, one that was light, comfortable, stable but that needs 
21 || no headband, no eyeglass frame to support it. Bell Labs 
22 | designed the Model 61. The Model 61 was patented in the i 
23 Bryant patent. The Bell Labs Model 61 was ready for ND | 
24 | in late 1968 for the manufacture of the Model 61. 
| End 2A 25 | a 
| | App. 189 à 


SOUTHERN DIS” ICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY 


UARE NEA HK N y * 449 


سے 


61 


= ور‎ 
(D 


2b am qwrf 1 


well as elsewhere, its capacity to sell icehoxes 
Fskimos, both plaintiff and defendant competed f 


privilege of manufacturing the Wes 


(v 
(D 
4 
tj 
b 
D 
a 
rt 
۹ 
H 
a 


Roanwell got the contrac for the Bell 


In the panic of anti-inatina loss of market, Plan 


wrote Roanwell a letter charcina that its manufacture of 


It was a bad mistake, Roanwell's counsel, Mr. C 
properly pointed out that the Bell Labs Model 61 
designed to avoid the Larkin Patent, and from th 


to this Plantronics has accepted that correction 
the Larkin patent is not infringed bv the Model 
by Bell Lab. 


But Plantronics was stil 


market to the Bell Labs Model 61. Plantronics properly 


2ction. 


Organized a task force, the objective: A better 
bandless headset than Bell's Model 61. 


Acain, aood patent system function in 


The proposal bv Plantronics, a bonus to all hands 


can do it and if vou are aoina to beat Bell out 
own market, it had better not be just a little b 


the headset had better be a lot better than Bell 
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Developing a patentable leap frog over the 


Bell Model 61 was an express part of the target. So the 
task force set to work. The task force is Mr. Hutchinas, 
who is here with us in the jury box. He suages*ed a post- 
auricle set huna on the ear, like hearinc aids that had 
become popular by then or perhaps for a decade. 

Mr. Graham, by then president of Plantronics, 
said, no, we tried that back in 962 with the MS-43 and 
it failed. So that's no good. When Flyastad of Telex 
had patented a behind-the-ear headset it too never succeede 
in the marketplace. 

Mr. Hutchings, however, had no experience in 
headsets. He didn't know enough about what had been tried 
and failed and what didn't work and he persisted. 

He said it could so too be done, and thus was 
born the StarSet that in its early days was known as the 
MS-50-80. Two words for the same description and the 
Starset hasan amplifier in the plua, but the headset 
itself is shown here and it hooks over the ear. Thus 
was born the StarSet. 

In February of '69, what then was called the MS-50 
was shown to AT&T and it was enthusiasticallv complimented 
by AT&T, but Bell reported, to Plantronics' careat wOrry, 


over the proliferation of i. .y different headsets. ‘Needless | 


| 
| 
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to say Plantronics was feelina that Bell's 
elina that Be S COncern 


was not over prolifer: 
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22 SdlesS representatives concluded و‎ 
entati £ onciuded tha 


ln-.rument used to date 


Based upon tha 


"S : m 
Then in August, 1970, the Western Flectri 
tion granted the StarSet -- excus me -- Western F] 
S Ine ^ Wes رت‎ Lie 


Onvention, this is i 
on, th 1S western United Sta 
rı ited States -- cranted 
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Here we have the StarSet sales rising on the same 
chart, 1970, first quarter 1970, starting out concurrently 
with the Beil Model 61 and as the StarSet sales rose 
and the Bell model rose when they were both introduced, 
Bell's marketing might apparently showed its muscle for 
a short while and Bell got ahead but the Bell Model 61 
tapered off and was abandoned in 1973 while the StarSet 


sales continue. to co straicht up into the sky. 
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So that we see the market impact of the two 


petitively desianed efforts 


1 the market side by side, one of them failed, the other 
one succeeded. 
What was Roanwell doing at this time? A new 


the July 1969 announcement to stockholders of an pcomina 
thina. Roanwell initiated a major surveillance 


brochure and this brochure, of course, has 
StarSet on it 


Roanwell brochure 
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rt 
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got 
made what we believed 


unable to find it but some kind of a mockup that was an 


exact copy cf the Plantronics StarSet and though they didn't 
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plant because 


۰ I was that 


sying outside help, 


App. 194 


unit out of the 


in looks in the 


thought 


Ze et one 


frantically em 


have anything on the market 


tising flyer Model R70-A, 


was sufficiently close 


while 


bona fide 
no other way 


they put out 


inventor of the StarSet 


stolen a real 


knew there was 


close copy 


This, 
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Unex Labs, to help them design a new unit and help them 
get it on the market of the behind-the-ear set. Roanwell 


made layouts, Unex Lab made design efforts, most of them 


i 
۱ 
i 


looking nothing like the StarSet. But as the product evolveđ, 


it became the Model R70, the first prototype unit obtained i 
from Ur*x in 1969 and committed to Bell Labs for evaluation i 
did not have a hook. 

Here we have the StarSet in the one hand erd the i 
Roanwell actual copy as it came on the market on the other. 
As I say, as the desian developed, the R70 commenced to look 
more and more like this one. It started out looking 
different, round, different, all kinds of funnv thinas 
but as it evolved it took this form and they submitted 
then a unit to Bell Labs for approval vhat did not have 
chis hook. They submitted, I don't know what kind of a 
ferrule in mounting here it had but in all events as 


soon as they got hold cf a specimen of the StarSet thev took 


saw this hook, tried it out «ni adopte? this little extra 
hook on *he ۱۲: of the ear, obsoleted their prior design 
and copied the mounting means there as well as the 
general overall desian as you can see. 
On July 28, 1970 the design patent on Mr. Hutchina 


invention an ornamental desian was issued and on December 


measurements d n to the last thousariths of an inch, they i 
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15, 1970 the utility patent issued. The storv that 
I have told is a real world story, a story of the patent 
system in action. 

Defendant takes the position, however, that the 


patents on the StarSet and MS50 are like various prior art that] 


they have dug up out of the dusty libraries and scrap heaps 


N 


gı 


of abandoned ideas. 
Both the StarSet and the MS50 on the one hand 


and prior art they have found on the other used transduce 


"U 


and acoustic tubes and all of the different elemerts 


that existed in the prior art and thev therefore arcue that 
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these paterts are invalid over thi 


This is very much like saying that a man anc a 


woman are the same because they each have a head, two lecs, 


two arms, two feet and two hands. But it is the difference 
that is important, viva la difference. If defendant's 
hindsight theory of what should have been obvious to 

men of skill in the art should be permitted in this case 
to prevail over the real world proof of what was obvious 
to people skilled in the art then the patent law itself 
is a fraud upon inventors who invest their sweat and upon 
the capitalists who invest their money. 

As the Supreme Court has said it, the defencan 


gives the praise of their words tc the prior art. They 
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give the tribute of their actions to the patented inventions 


of Plantronics. 


| 
| 
| 
| 


One other little remark I will make in concludina 1 


We have sued on certain claims. The counterclaims have 


brought other claims into the patent but we are prepared ? 


| 


to stand or fall on claim one of each patent and in order i 
| 


that we may edit the trial proceedings, we will address 
ourselves only to claim one of each patent and will 1 
stipulate that all other claims should stand or fall with $ 


claim one of each patent. It will shorten our trial 


proceedings without any change in the merit of the case. 

MR. BRADLEY: If your Honor please, we can agree 
that the Constitution provides protection for inventions 
and the purpose of this is to advance the art, the technical 
art. We also feel that legislation adopted pursuant to the 
Constitution placed constraints on noninventions impeding 
the development in the art and the latter is what we have 
in this case. 

As your Honor knows, there are three patents in 
suit, one is a Larkin patent and the other two are Hutchings 
patents. The Hutchinas patents are one utility patent 
and one design patent. It is the '"efendant's tr ‘ion 
that all three of the patents are invalid over the prior 


art, that Larkin in fact did not even invent what he 
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filed on in his application and what he got his patent on. 
We also say that they in all three patents, they failed 
to call to the Patent Office's attention known prior art 
which they -- and they relied upon features 
prior art to get their allowance o 
the Patent Office. 

In one case there was even 
Mr. Larkin sayina that the ear tube in his head is a 
conventional ite it when the 1 £ £3 id Headsets 
with voice tubes that Larkin initiallv thoucht was his 
invention, they put in the ear tube and said none 
of the references had two tubes. But they didn't tell the 
Patent Office that the tube into the ear was conventional 
and that they knew about it and that it was known and the 
examiner made no further search, he allowed the patent. 


In the case of the Hutchines patent, they 


developed a behind-the-ear headset from a behind-th 


hearing aid and they argued before the Patent Office 

that putting the voice on the top gives the headset 

some kind of balance so that it is mcre stable because 

the Patent Office cited a reference with the voice tube at 
the bottom but they didn't tell the Patent Office that 
they had a hearing aid that they went out and copi 


that had the voice tube at the top and the Patent Office 
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found nothing like that. 
THE COURT: That's a hearing aid with a voice tube 
MR. BRADLEY: The hearing aids had a microphone 1 
tube at the top. Both of these are microphone tubes. 
In the case of the headset, it would F2 of course just pickill- 
up the wearer's voice. In the case of the hearina aid * 
it would be picking up whatever is coming in, whether it 
is somebody's voice or not so I should say a microphone 
tube. 


THE COURT: You don't mean a tube? Was there any 


tube in the hearing aid? 

MR. BRADLEY: They were mae two different wavs, 
"our Honor. The ones with the microphone we can sav 
port at the top and the ones with the microphone tube at 
the top. 


THE COURT: What was the tube used for? 


MR. BRADLEY: The two kinds. The one with the. por® 
at the top was called a front facing microphone. The 
one with the tube would be broucht down to be in front 
of tie ear so that at least theoretically it would take 
adventage of the outer ear in focusing the sound at the 
pickup point oi the tube. 

Both of *hese were known in the literature. The 


one most prevalent in the field at the time was the front- 
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facing microphone with the Port at the top, but in both 
cases the Patent Office wasn't given the advantace of 
knowing these thinas to be able to make the judcment. 

It is also our position that the devices accused 
here do not infringe the Larkin patent because we 


Say in the context of that patent, the claim is talking about 


detachably attaching a headset to a suport such as eveclasses 


Or headband and not Just hanging it on the ear "Ve acree 

as to the Hutchings utility patent that i£ valid, we 
infringe the first four claims and counsel is ٩03۰5 to talk 
mainly abovt the first claims and we would acr.e if valid we 


infrinze that claim. 

We do not agree thet we infringe the design of 
the Hutchings design patent. It is also our position that 
the Hutchings utility patent, being for the conficuration 
with the tubes in the configuration is really for 
the same invention as the design, so that we have a double 
patenting situation which would affect the second of these 
patents that have been issued, ich would be the utility 


- 4 
2 1 


=. 


'Q 


And further we say that the desicn is based up 
purely functional considerations. We did have an 
issue relating to foreign patents and licensing practices 


based on those and it is our understanding that your Honor 


2 
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ha granted the motion to delete those from the suit 


and so I won't comment on those. 
Counsel has commented on the larce market that 


brought out the Larkin proposal but no one else. In 


depositions taken of Mr. Trumbull from United Airlines 
who was on the board of directors of plaintiff from, I 
believe it was August '61 until November '63, he stated, an 
I quote, "I think most of them were not interested not 
because they were dumb but because they didn't see any mark 
If they sold five for every airplane in the world, thev 
still wouldn't have a market or enouch to bother with com- 
pared with the consumer market. 

"You know the airplane industrv isn't very 
big. You sell 500 of something, that saturates the market 
pretty near." 

Your Honor, when I was mentioninc tubes in 
connection with these headsets, I was, of course, referring 
to the acoustical tube that picks up the sound and of 


course I know the term tube is also used for electronic 


pes. 
We weren't referring to that tvpe of tube. 
THE COURT: I understand. I just didn't realize 
that in a hearing aid you needed a microphone tube. I 


am quite familiar with the difference between an 
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electronic tube and one of these sound tubes 


MR. BRADLEY: Counsel commented on R 


eight ounces. This is really mixina apples 
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same time period Plantronics develoned what they 


a little tube in the ear, it was directed toward the sama 


anwell was developina, it was ear cushicr 


headset, which also used their acoustic tube, 
accordinc to the brochure, from six to eicht ources. 
There are two other points I would 1 
your Honor, raised bv counsel. One is that at the time 
the AT&T system was going to a headset called the 61, 


which was the ear mold type headset and i 


et 
y 
fo 
n, 
fo 
B3 


ear mold in the ear that held the transducers and a voice 
tube down to the mouth, plaintiff took the position that 

it infringed Larkin's patent, not only lecally it infringes 
but they had two or three writeups by their technical people 
saying there is an acoustic tube throuch the ear mold to 

the ear, which we agree with completely. 


Plantronics changed their position on that and we 
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suit because one of the references 
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cited by the examiner was an ear mold supported headset 
and the attorney for Plantronics had told the Patent Office 


that only has one tube. In fact, it had two tubes and 


it has two acoustic tubes and Plantronics took that position 


themselves when it came co Bell Laboratories developing 
someth’ iy like that, that it was an infringement of their 
patent and it had the two tubes. 

When we took their deposition in this suit, they 
told us we straightened them out, they realized it doesn't 
have two tubes. They never wrote and told us. 

In fact it has two tubes. 

The second point is, and tle last point I want to 
make, is that when we compare ups and downs of curves, we 
are really talking about behind-the-ear supported headsets 


as distinguished from in the ear headsets. 
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2 The ones in the ear were fine headsets, but 

3 they had problems of the cost of the ear mold and the 

4 logistics of making an ear mold custom for each ear. This 
9 Was a problem of employes that would come and stay for a 

6 month,it was a problem in Outlying areas and so that Bell 

7 Laboratories or the Bell System predicted great things 

8 for this ear mold Supported headset, but in practice they 

2 found it had these limitations, not really scientific limi- 
10 tations, but limitations which are meaningful in the market 
11 place, 

2 Plantronics came onto the market with a behind 
13 the ear headset with a little tube that plugs into the ear, 
14 it didn't have these problems and that is what took off 

15 as compared to the 61-A. But it is a comparison of behind 
16 the ear headsets versus in the ear, not whether the voice 
17 tube is at the top or at the bot*om. 

18 Your Honor, it is cur position that all of the 
19 patents in suit are invalid and that the other defenses 

20 I have mentioned are sound defenses and the case should be 
21 ruled in favor of the defendant. 

“2 THE COURT: All right, Mr.Arnold, you may call 
23 your first witness. 
24 MR. ARNOLD: Mr. Martin., 

25 
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DANIEL WILLIAM H ART ISM, called as 
a witness by the plaintiff, having been first duly 
svorn, was examined and testified as follows: 

DIRECT EXAMINATION 

BY HR. JANICKE: 


Q Dr. Martin, you are appearing here today as an 


expert on behalf of Roanwell, the defendant? 
Yes, I am. 
Q You have some familiarity with headsets in the 
Periccé prior to 1961? 


A I have worked on headsets since 1941. 


THE COURT: Mr. Janicke, do you have a physical 
disability? 
MR.JANICKE: No, Judge. 
THE COURT: I prefer you st ad. 
Q At any time prior to 1961, were you aware of the" 
physical and acoustic characteristics of a combination of 


a microphone and a tube? 


A Yes. 
Q In particular at that time, were you aware of 
the frequency response characteristics of such a MEE. 
A Yes. 
Q What were the factors or parameters that 1 
determined the frequency response characteristics of a aui 
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phone and tube? 


First of all, it wo.id depend upon the inherent 


‘ 


frequency respor-- cf the miccrovhone unit withoi 


Superimposed upon th. 5 would be tne effects of the tube 


consisting of a series of resonance frequencies. In addi- 


‘ion to that, the acoustical damping that ca 


n be associated 


i ۲ ۳ 
use or the combina- 


ances determine the maanitude of the 
resonarce peaks and in the case of a large amount of acoust- 


ical resistance, these resonance peaks are damped out. 
Yes. And again I am Speaking to what was known 
prior to 1961, if there is a difference. 

A I think the principle for this have been essent- 


ially the same for many years. 


Q Does the cross-section area of the tube have 
any eftect on the overall response? 
A When the tubing becomes very small in cross- 


section, there is more acoustical damping within the tube. 
However, in the range of diameters that are usually used, 
there is considerable resonance at the resonance frequencies 


ly 
AY. 


unless damping is provided special 


y Does the length of the tube have an effect on 
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frequency response? 

A The peaks in the resonance curve for the tube 
can be predicted with considerable certainty as far as 
their frequency is concerned by the length of the tubing. 

Q Are there any other factors that you haven't 
mentioned that control the combinations' fr quency response? 
If there are any attachments to the tubing 
Or leakage »etween the tubing and the microphone, these 


could affect the frequency response. 


2 Anything else yov can now recall? 
A Not at the moment 
MR. JANICKE: I have no further questions at thi 
time. I presume Roan:ell will be calling Dr. Martin in 


their case in chief. 

MR. BRADLEY: We intend to cali Dr. Martin. We 
have no questions at this time. 

THE COURT: All right, thank vou, Mr. Martin. 

(Witness excused.) 

MR.JANICKE: Your Honor, I am informed that 
Exhibits 1 to 131 of our trial exhibits, which are in the 
green folders, are agreed by defendant to be admissible and 
I think we can save some time if we can admit them all at 
once. 


THE COURT: All right, they are admitted. 
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inc!usive, were received in evidence.) 
MR. JANICKE: Prior to calling our first witness, 
and in order to set the hardware staae for his testimony, 


I would like to read portions of the summary of Mr 


P. ۰ 


Leonhardt's deposition. Mr. Leonhardt was an encineer wit! 
Unitea Airlines who gave his deposition in this case. 


THE COURT: How long is the summary you are going 


THE COURT: Do I have a copy of it? 

MR. JANICKE: Yes, vour Honor, we submitted our 
summaries last Wednesday as required. 

THE COURT: I have it here. 

MR. BRADLEY: Your Honor, I would like to observe 
I am a bit late, in connection with the proposal on the 
exhibits that one of them contained some admissions as to 
infringement whic. we subsequently withdrew and I think those 


admissicns we made initially are still admissible in evidence, 
30 we do not object to them being admitted, but we merely 
observ^ to the Court they have been withdrawn. 


THE COURT: All right. 


MR. JANICKE: Do you have the seven or eight page 


SOUT 


دں 


» 


Leonhardt summary, your Honor. 


The first is oniy two. | 

THE COURT: I have it here. Let me say in the ۱ 
future, if you will tell me anything you plan to read, I qi 
willread it inadvance so you don't have to take the time 


of everybody to_read it. i 


.MR. JANICKE: We plan to read the summaries of ea$ 


of these depositions as we have proposed them. | 


THE COURT: I will reai them all tonight so you i 


won't have to re-d any more of them. I haven't read this E 
one yet a.d I will permit you to read it now on your repre- 

Sentation that it is necessary to an understanding of the L 
testimony of the following witness. [ 


MR.JANICKE: Yes, your Honor. I will omit his 
qualifications and engineering background and go immediately [| 
to the hardware. | ۱ 

Trial Exhibit 17, the HS33 headset, is what United 
Airlines was using in their aircraft in 196°. This was a neavill ۱ 
one-pound unit and the companion equipment was any of a L | 
nuuber of commercially available hand-held microphones. | 

In 1950 United was seeking a headset of reduced [ 
weight because this becomes a fatigue factor in the cockpit. i ۱ 
Constant clamping onthe head becomes very tiring and re- 
stricts motion of the head under certain conditions, and ۱ ; 


moreover the hand held microphone took one hand away from ul f 
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controls of the airplanein order to actuate the microphone, 


Another problem with the HS33 was that it made 


intra-cockpit conversations difficult. Before Mr. Leonhardt's 


active investigation for a better headset in the period 1960 
to '6l, United's flight operations 


group in Denver was 


concerned over the problems of heavy weicht and manipulation 


and were doing some investication of their own before the 
Leonhardt investigation. The Denver group tried the 
WesternkLlectric 52, which is Trial Exhibit 7, and a similar 
Telex unic. They found each of them to be unstable. They 
would not stay on your head under movement. If you move your 


head around, they would slide off, was the testimony of Mr. 


Leonhardt. 


AS a result of these failures, Mr. Mentzer, head 
of the United San Francisco engineering group,sent a memo 
in June of 1960 and it outlined the problems associated with 
the HS33 headset as I have just stated. Mr.M entzer 
suggested a possible mock-up adopted from a hearing aid and 
that is Trial Exhibit 6. 

That was never built into a complete unit. Iit 
employed a microrhone suspended in front of the mouth and 
a button-type h. aring aid receiver in the ear as shown in 
Trial Exhibit 6, and the photocraphs with it. 


The memo stated in 1950 that the simplicity 
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and lightweight of the mockup is a goal, but probably 


| | 
3 | will not be achievable in actual practice. $ 
4 | August 17 of 1960 , Mr. Hodgson of the Denver i 
9 | group replied to the Mentzer memo and suggets and agreed 
6 | with the delineation of the problea. ioted the — 
7 | tory WE52 headset, the boom microphone, and requested San à 
8 Francisco engineering group to review the market to determine 
3 what was available in the headset boom mike field. 1 
10 |. Mr. Trumbull and Mr. Leonhardt undertook that 
ll | job. They contacted headset vendors, 22 in number, all 
12 over the world and reauested information on available light | 
13 ۱ weight headsets with transistorized amplifier and dynamic E 
14 microphones. Nineteen companies replied, twelve of them | 
15 | saying they couldn't meet United's requirements. Six of a 
| 16 | the remaining seven, including Roanwell, sent brochures or 1 
17 | submitted sa ple units and none of these proved satiétaosóny] | 
18 | to meet U.ited's needs. i 
19 | The first unit evaluated by United was the I 
20 | Airmed unit, Trial Exhibit 10. United found this to be | 
21 ۱ a good boom microphone headset for the state of the art at 1 
2 | that time,but still too clumsy and unacceptable for united ' sf 
2 | needs. A brochure submitted by Amplivox showed a headset | 
%4 | similar to the Airmed and called  Amplilite. It looked 
25 ۱ fine, but vas judjed unsatisfactory for the same reason as E 


| 1 1 
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the Airmed, clumsiness. 

Carter Engineering submitted a samp'e. It veigtdii 
about the same as the Airmed, one pound, and was not 
pursued for the same reason, clumsiness. 

Defendant Roanwell submitted a brochure but 
it didn't show any new lightweight assemblies. Telephonics 
promised to submit a sample, but never dic. Telex submitted 
a prototype formed of its Twin Set, which is Trial Exhibit 13, 
with a boom microphone down in front of the mouth, however. 

This Exhibit 13 is just the twin set without the 
boom, United liked the light weight of the Telex unit 
but it was unstable. The microphone would not stay in 
place. I you placed it there for talking and moved your 
head aroun’ to other cockpit duties, this particular one would 
walk avay or move, but wouldn't stay there. It would reduce 
your output in transmissions to the ground. 

This unsatisfied need led United to Plantronics 
and the Plantronics project leading to the MS50 headset 
and Trial Exhibit 18 was commenced. The MS50 met United's 
needs. United standardized on it for all its aircraft. 
It was light weight, no red for the pilot to remove his 
hands from the microphone. Could be worn on either side 


of the neud, thereby permitting conversations in the cockpit 


had very little .11k and was comfortable to wear. 
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The components for this headset were individuall 


available on the market prior to the advent of the headset. 
Years .fter the introduction of the MS50, Electrovoi e 
and Amplivox each submitted specimens to United similar to 
the MS50. These are Trial Exhibits 48 and 49. Amplivox 
Minilite, Exhibit 48 and the Electrovoice unit,E:hibit 49. 
I would propose at this time to call our expert 
witness, !íir.Romanow, your Honor. 
THE COURT: Let's take our morning break of ten 
minutes 


(Recess.) 
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MR. JANICKE: Your Honor, if the Court has a 
planned schedule of daily activity, I would appreciate knowing 
it so that we cdan plan accordingly. 
THE COURT: My normal schedule is to start at 
10:00, we will take a ten-minute break at around 11:15 to 
11:30, in that area, and then we will break for lunch at 
12:45 or thereabouts. We will come back at 2:00, we 
will take a ten-minute break then round 3:15 to 3:30, and thenk 
we will adjourn at 4:45. EA 
Because of my compulsion fir sym. try, the morning ۳ 
ys 
and the afternoon are identical. They are each twe hours 
and 45 minutes long with a 10 or 15-minute break exactly 
in the middle. 
MR. JANICKE: Thank you. To clarify the record 
on our exhibits, we now have 139 of them submitted. Mr. 
Bradley has informed me that he agrees to the admissibility 
of L through 139. 
Is that correct? 
MR. BRADLEY: That is correct. 
(Plaintiff's Exhibits 1 through 139 were received 


in evidence.) 


MR. JANICKE: Mr.Frank Romanow. 
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2 | FRANK FREDERICK ROMANOW, called i 
3 | as a witness by the plaintiff, having been first duly ] 
4 sworn, was examined and testified as follows: | 
5 | DIRECT EXAMINATION $ 
6 | BY MR. JANICKE: 1 
1 7 ۱ Q And that is pronounced "Romanoff" as though it | 
8 | had a double "f" at the end? à 
3 A That's correct. | 
10 Q Would you please outline for us your MEE 
11 || background? | 
12 | A I graduated from the Polytechnic Institute of 3 
13 |  Brooklvn, which is now called the Polytechnic Institute i 
14 ۱ of New York, in mechanical engineering, with a degree of 
15 | cum laude M.E. in 1930. E 
16 | I received a masters degree inmechanical — 
ut | 17 | ing in 1933 from the ame institution. I continued my 
18 | graduate work at various institutions, Columbia University i 
۵ 19 | New York University, the Polytechnic Institute of Brooklyn, 1 
20 | until about 1939, finished «he work for a doctor's degree, 
21 | but didn't finish my dissertation because of the war, —— 
= | of starting to do war work. 
3 | Q In what fields were your graduate studies 
۰ 24 | concentrated? 
1 
25 | A They were concentratel in mathematics and 
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and acoustics. 
2 What course work you undertake in acoustics? 
I took a graduate course being given by Professor 
Linsay, Bruce Lindsay. 
8 What did that course include in the way of subject 
matter? 
A It included the wave propagation of different 


kinds, spherical plane waves, in con 


[en 


uits, tubes, acoustic 
filters, some work in transducers, various transmission 


phenomena and media, that sort of thinc. 


Q Were you elected to any academic honor societies? 
A Yes, I was. I was elected to Delta Kappa Pi, 


honorary fraternity at the institution, to Sigma Si, Tau Beta 
Pi. There was another one. 

Q Pi Tau Sigma? 

A Pi Tau Sigmar which is a mechanical engineering 


honorary society. 


Oo Have you done any teaching in the field of 
acoustics? 

A Yes, I have. 

Q Under what circumstances? 

A It was necessary for us to give instructions to 


some c the youngsters who came to the Bell Telephone Labor- 


atcries. We felt that althouch they might have a general 
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course in acoustics it would be proper to cive them more 
instructions in transducer design. So I taught a course 


which was called Principles of Electroacoustic Devices. 


Q How long a time did that course run? 

A It ran a full year, equivalent of 30 -amester | 
hours. | 

Q Did the subject matter of your course include 


probe cubes? | 
À Yes, had a small section on probe tubes. | 
MR. ^RADLEY: Your Honor, I will stipulate to 
Dr .Rom- now's qualifications, if that will be c^ any ES 
MR. JANICKE: Fron here on, your Honor, I will | 
be getting specifically to the histcrical significance as 
someone working at Beli Labs in the art. | 


THE COURT: All right. | 


Q At Bell Laboratories in the period after 1949, 
was a text by Mr. Beranek in use? | 

A I have the text here and I don't recall the nane | 
the time. I think the publication of the tex was in '49. 

Q Yes. | 

A I immediately bought a copy of it and used it and 


many people in my section used it. There were other copies 
around, but I had my private copy. 


Q in the period of the 1950's, whet would you say | 
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was the most commonly used standard text for acoustics work 
in headset design? 

A Well, Beranek was one of the textbooks. There 
were really not many available that one could go to. There 
was some background material of that kinu, but there was no 
textbook that you could go to. 

Q Was Beranek on accoustic measurements the most 
commonly used in the fifties? 

A t was the most commonly used. 

2 Durinc your work for Bell Laboratories, did you 
author any published articles and are you named as an inventor 
on any patents? 

A Yes, I have published with some of my other 
colleagues some five articles in various publications, and 


I have also been named and am the holder of ten patents. 


Q Are any of your articles cited by Beranek? 
A Yes, they are. 
Q During your work at Bell Labs,did you become a 


fellow of the American Acoustical Society? 
A Yes, I have been a fellow of the Acoustical 

Society for over 20 years. 
Q When did you first begin vork at Bell Laboratories? 
A 1930. 


۹ Would you briefly describe your work assignments 
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2 ۱ at Bell Laboratories up to the time when you were placed in I 
3 charge of the department responsible for headsets and hand- 1 
4 sets? 
9 A Until what time? 
6 Q Yes. 
7 A My work first started on tix design of various 


oo 


kinds of transducers. We called transducers instrumentation 


9 that convert sound into electrical energy or electrical 

10 energy into sound energy. So until about '39 I did a 

11 | great dealof work designing various kinds of transducers, 

12 | microphones, receivers, crystal receivers, all kinds of chino 
13 | of that kind. | 
1d | Q When did you first become a supervisor at Bell 

15 | Labs? i 
16 | A I became a supervisor in 1936. ü 
17 | Q And what was your supervisory capacity then and 

18 | who did you supervise? 1 
19 | A I supervised one to two people at the time and r 
20 | then-- | 

21 | Q Were these people members of technical staff? 1 
22 | A Yes. |] 
23 Q What did it mean to be on technical staff at ۱ 

24 | Bell Labs? i 
25 A At that time it meant to have a degree in engineering ori 
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Yes, there were*four sub groups, one on measurement 


Romanow-direct 
physics or any of the Sciences. 
9, That was required to be a member of the staff? 


That was required. 


Q And you initially supervised one or two of these 
people? 

A Right. 

Q YOu had originally been a member of technical 
staff yourself? 

A Yes. 

0 What did your group do, if you can summarize for 


+1 
- 


us the projects, during th hirties and forties? 
A I have to look back a little bit. It goes back 
thirty and forty years now. I need a little bit of aid. 

In 1938 to 1940, for example, we designed a 
hearing aid. 1 was called the Orthotronic hearing aid. 
We also designed microphones, we also designed telephone re- 
ceivers and microphones for the broadcast trade. 
Q When did you become a department head? 


A I became a department head in 1951. 


Q Were there sub groups within your department? 


> 


acoustical measurements, one on mechanical design, one on 
transmicter design and one on receiver design. 


Q Those four groups made up your devartment? 
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A Yes. i 
Q And you supervised from 1951 until when? j 
A Until my retirement in 1972. i 
Q What kind of work was your group assigned to from 
1951 onward? E 
A Well, design of telephone nsmitters and re- i 
ceiver «a 11620 5615 was part of our assignment. We also de- 


Signed some sanderwater devices, instrumentation that went di 


wacer for che war effort. g 

Q sid your group do anything with respect to the 
picturepnone? 1 

A Yes. We designed the mechanical phases of the y 
picturephone. 

Q As of 196i, woul. you please describe the back- 1 
ground knowledge and level of skill of persons working in 1 
your group under your supervision? 

A At that time almost all peopie who worked in « 
group had a master's degree in one of the sciences. Our f 


policy after the war changed, we felt that they needed better 
and firmer education in the sciences. So what we did is 1 
we might take in persons at the Bachelors level, but then 
they were required to continue their education in order to 
remain at the laboratory Masters level. There were also 


people that had Doctors degrees in various sciences, 


um E as œm 
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2 electrical engineering and physics, in statistics. 
3 | Q What would be the significance of a doctor's 
j ; i : | 
4 degree in statistics to your group's work? | 
| : 
5 A Well, we did some field work in which we took 
6 | the devices that we had designed, we would take themout in the 
field and ve would try them out. It would be important to | 
8 know the statistical aspect because we couldn't go and make 
3 thousards and thousands of measurements, apply our devices to 
10 thousands of people. we had to do it with small samples 
11 So it was important for us to know whether the sample was repre- 
12 sentative. 
13 | Q Your grour was responsible for headsets at that 
14 | time, among other things, is that right? j 
15 | A Yes. 
| ۱ 
16 | Q Were any statistical studies or human engir” sering 
| | 
| ۱ 
17 | evaluations done with respect. to headsets? | 
18 | A Y "here were. | 


End 4A 19 
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Q What would you be looking to determine in the way 


of human factor-? 


4b am awrf ] Romanow-direct i 


| 
A It would be paramount to us whether the supposi- 


hold in the field. The question would be was it really ' 
comfortable, could it be placed on your head easily, was it J 


stable. | 


[9] Are you speaking about electrical stabilitv or 


mechanical? 
A I am thinkina of both, mechanical stability but 


also electrical Stability, and we would be interested in | 
the transmissic» aspects cf the device that we had desiane ° 


Q You couldn't determine these factors by اه‎ ii 


A You could anticipate them but you could never -— 
be sure because the reaction to comfort and to stability I 


| 
was very difficult to find out in the laboratory. | 

Q Referring again to 1961 and your group at Bell ۱ 
Laboratories of which you were supervisor, what was [| 
the acoustics experience of the people you supervised as | 
Of “hat time? Dia they have many years cr few years? 


à Many of them had 30 or more years of experience, 


becavse 1930 was followed bv the depression years and we 


'46. So many of these people who worked in this area had 


didn't take on many new people until after the war, 1945 or a 
App. 223 1 
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in your group at that time, 


tic experience 


. SO rubber covers have been 
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a great deal of experience, 


the people 


, who Subsequently worked for 


did he have? 


in that order. 


headset about which Uni 
describe that for us and how it works? 


2 Yes. It is a typical headset of that era. In 


order to minimize pressure points, rubber portions, 


rubber caps, rubber covers have been added to this. 


You wouldn't have it without it 


* 


added to it in order to make i 


more comfortable, 
Q What pressure points do you speak of? 
A The pressure points occur in the ear on the 
auricle just about here in this region in here. 


Q Does auricle, spelled a-u-r-i-c-1-e 


what we laymen call the ear and not +} 


A The outer ear would be the layman's term. 
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Q That is the auricle? 
2 That's the auricle, ves. 
Q There were pressur points there? 
HA Yes, the pressure points would be first cenerated 


here, the protuberance in the auricle, but they also would 
generate, as time goes on and many people had to wear them 


for a long time, would be aenerated on the other portions 
of the ear. 

Q What would be the wearer's reaction to that? 

A Well, often the pressure points were generated for 
two reasons. First of all, you wanted to get good 
transmission, so you put it on this way and you had 
a headband that has quite a little bit of tension in there. 

Q Why was there so much tension? 

A In order to securely mount the two receivers on 
your ear. So there would be auite a little bit of tension 
in there. 

The other problem-that would be generated is 
you generate heat internally in your ear. In this 
particular instance the cover was made of rubber. So 
this was one ef the problems that you had. 

There was an additional problem. As you put this 
On your ear, you find that often the headband, although it 


had two of these bands in here, it wouldn't all the time sit 


25 
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(t 


Fr 


securely because the way it was mounted simply wouldn't 
sit securelv on your head and often one of the headbands | 
would Le the one that was really firmly on vour head and it 


wouldn't take very long that vou could feel all the ridces 


in the headband and i 


k 
ct 
z 
0 
c 
)- 
n, 


ecome, with time, quite un- 


comfortable, 
Q That 33 has no means for transmitting the voice of 


ii wid 


the wearer, does it? 


A You are talkina about this? 
Q Yes. 
A I am not familiar with all these numbers. No, 


pH- 


t does not have anvthinc to transmit voice. 
Q How would the voice typically hove been transmitted 
in an aircraft use of that? 

A In many situations there would be a microphone 
that you hold in your hand and that vou would then place 
in front of your mouth and then put it away again. 

0 If you had the headset on in position as it is 
Gesiqved to be worn, would that have an effect on vour 
ability to talk to other people in the cockpit? 

A When it was mounted Securely for vcu to receive 
the best transmission, in this case, it would be difficult 
Or impossinle to talk to the adjacent person. | 


THE COURT: That could be remedied by using one 
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2 | earphone? t 
3 | THE WITNESS: There was so much noise very often 1 
4 | in the cockpit area that if vou wanted to aet the best 
5 | transmission from a distant point, you would have to put | 
6 | both of them on. i 
7 ۱ THE COURT: Isn't that true of the patented head- H 
8 phones or headsets, that it only uses a plug in one ear? 
3 THE WITNESS: Yes. i 
10 | Mav I add to that? 1 
11 | THE COURT: You are probably going to sav the 
12 | jet engine has cut down the noise. E 
| 
13 || THE WITNESS: No, engineering has cut down the i 
| 
14 | noise in the cockpit. So that may be different from 61. 
| 
15 | 0 I show you now Plaintiff's Exhibit 7, which is ce ld 
16 | Western Electric Model 52. Are vou faniliar with this i 
| 
17 | hee !set? 
| 
18 | A Yes, I am. I 
19 | Q How long has that bec: around? i 
20 | 3 I beg your -ardon? | 
21 | 0 How long has it been on the market? Let me ask all 
2 | this way: 1 
f 23 | Was it on the market in 1961? 
| 
24 | A Oh, yes. It had been. It had been cn the market 3 
25 | I would say at least five or six years before that. $ 
| 
| 
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9 a 

- í Did your group at Rell Laboratories have anv work 


to do with the 
tt A res, we did. We did a areat deal of work on the 
9 transmitter and we did a creat deal of work on the transmitter 
and we also did a areat deal of work on the moutninc and head- 


i band that went with it. 


C) Would vou describe how th 


corner cf vour mouth. 


with "but" and "put" and there is a considerable amount 


of DC stream that issues from vour mouth which you do not 


want to necessarily. nick up because shat would create a 


«e 


great deal of distortion in the instrument 


That does for anv instrument then and ۵۵۵۷ 


N 
m" 


3 


0 
c 
bo 
et 
IT] 
C 
- 
(T 
rt 
"- 
® 
Uv 
H 
rt 

i 

۱ 


ej 
Q 
O 
G 
"3 
3 
PA 
(0 
8 
1 
3 
(0 
fu 
W 
e" 
ct 
E 
fu 
(t 
9 
fu 
۱4 
}~ 
(D 
e" 
Oo 
A 
n 
ct 
H 
(D 
t 
23 


am HEG Ee HE DM M M Ee He اکتا‎ HE He — ات‎ HE GE HES | 
; 
S 
a 
ct 
1 
H 
(D 
th 
" 
"1 
(D 
[L 
et 
0 
a 
O 
bu 
(t 
ct 
r 
fb 
Q 
) 
1 
1 
D 
1 
^ 
t 
y 
0 


| SOUTHERN O'S ICT COURT REPORTERS U.S. COURTHOUSE 


FOLEY UAE 6 VOR oy *^ 2.4886 App. 228 


Ut 
D» 


gwrt 9 Romanow-direct 
is very think, it is just one piece of tubing or two 
pieces of tubing, and in order to reduce the discomfort 
that is engendered by havina just one piece of tubina on 
top cf the head, there is sore thick padding, foam rubber 
padding on top. 

The microphone is mounted on a boom and there 
are adjustments here that I can see on here. There is a 
rotational adjustment and also the bocm slips up and down. 


So in a way it is similar to the Nestern Electric 


Q Why is there so much need for adjustment? 

A Well, it is necessary to put the boom and the mic 
phone into this location here at the corner of the mouth 
so that's why this adjustment is necessary. 

Q The testimonv of United Airlines is that that 
headset was rejected bv them because of its clumsiness. 
Can you estimate about what the weidht of Ib Is? 

A Well, it is of the order of seven to eicht ounces, 
I suppose, like many of the others. It Seems to be a little 
lighter than some of the others. 

THE COURT: You would have to have better evidence 
than that, I think, unless he is shown to be an expert on 
estimating weight. 


MR.JANICKE: The figures are agreed, your Honor. 
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THE 


record? 


MR. JANICKE I 
in the 24۵60 facts is tha 
about a pound or 0 tly 

J I show you next 
Cart.r headset submitted + 
same reason. 

Joes that work e 
the previous Airmed model? 

à Yes. t seems + 
It has a headband. It has 
here. ۲ notice the end of 
down in here. The microph 
up and down. So essential 
the same as we have seen h 


w 


or 


20 
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0 The pads qo around the ear? 

A Yes. The pads qo around the ear. 

Q What do you call the kind of headset where they 
don't surround the ear, like WF-52 where the receiver unit 
is against the ear, is there a word for that? 

A Sometimes it is called just an earset. Sometimes 
it is called a platform type because it just is richt on 
top ur your ear. Dependine upon what aave you are in, 
people just call it a headset but if the cuestion comes 
up between something like this, they call it platform-type 


or they call this a circumaural tvoe. 


the trial exhibit book. 

Trial Exhibit 11 is agreed to be a representation 
of the Telex twinset unit with a boom micr cphone or at least 
something very similar tó it as nearly as we could find. 

Are you familiar -- 

THE COURT: Wait a minute. What I am lookina at i 


Q I would like you to refer to trial Exhibit ed 


Plaintiff's Exhibit ll, is a brochure on Amplilite. | 


MR. JANICKE: Excuse me, vour Honor. It is i 

the llth page -- Exhibit 14. Pace 11. 
Q It is Exhibit 14 and the llth pace near the back 

shows a drawing called Attachment 1. 

THE COURT: I only have eight paces in Exhibit 14 
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plus e 12 is a list of ARINC documents. 
MR. BRADLEY: Your Honor, it is actually pace 8 


Attachment 1 of the ARINC document. [CO vou 
nave t ef 
ies. 
That is Aeronautical Radio, Incorrorated, Are 
you famil r with that 1 n3? 
: Ves 
8 What does it depict in the way of a headset and how 
does it work? 
A It depicts a headset of conventional desicn 


design. It has a boom there in which the microphone is 
mounted and it has receivers like somewhat smaller ones than 
the ones we have looked at but not reallv miniature and 

it has a headband, a headband with two pieces of wire 


that co over the head. 


۹ ۳ t VA - Tl ST 1 
( I would like vou to cor»are that to Exhibit i Be 
which is the Telex Twinset. NO vou see anv differences 
‘ à 
betveen the drawing in Exhibit 14 and the Telex Twinset? 
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2 A Well, the area where the head -- while this 
3 particular embodiment permitted the receivers to be mounted D 
4 on your ear, this one in here calls for mountinc the 1 
5 receivers on the side and then has two ear tubes that 
6 go in there and of course, it doesn't have a boom ATA 
7 it is without a microphone. i 
8 MR. JANICKE: The record will show that the witness 
9 first referred to the ARINC drawina and secondly to the i 
10 Telex Twinset. i 
11 Q Would there have been any purp vse to put two bands 
2 over the head as hsovn in the ARINC drawina as onvosed tc 1 
13 one band in the Telex Twinset’ à 
l4 I really think that this a recoanition of the 
15 fact that two --that one of them in the headband, one i 
| 16 of these was never really verv useful because it didn't E 
| 17 mount on the head, so people recognized, micht as well 
j 
18 use one because the other one doesn't do much work. 
19 0 You have heard the testimony of United that when i 
20 they tried this Telex unit with a boom microphone, i 
21 the headset wouldn't stay in place, it would walk around, 
I was 'heir phrase. What was the reason for that? 9 
2 A Are you referring to the headset as pictured 1 
24 here? 
< O Yes, With the boom microphone. 3 
App. 235 ü 
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ANICKE: Let the record show the witness was 
indicating just above the ear. 


THE WITNESS: Somewhere in the ear neichborhood. 


® aes EN 
5 = E 


0 So you would measure the R or R sauared in the mom 


rt 


of inertia from the ear area down to the boom mike? 

A Down to the boom somewhere because the center of 
gravity of the mass, the tube contributes a little bit, but 
the heavy mass, the mass that is reallv the important one 
is the microphone itself, so that the center of cravity 
would be right in the middle of the ricrophone, maybe 
moved up, just a wee bit up towards the boom but not on the 
boom but towards the boom. 

Q If I understand your testimonv correctly, every 
specimen of the headsets actually submitted to United 
Airlines, “luding the Telex with boom microphone in 
front of the mouth, they all employed boom microphone, 
which you have told us should be mounted by the corner of 
the mouth, is that 72 

A Correct. 

Q Was there a desian reason for not mountine the 
microphone, say, away from the mouth, perhaps in the area 
of the ear? 

A There were very valid reasons for that. The 


noise pressure -- the largest noise pressure cenerated by yo 
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is we take this, we take the pressure at this point, 
we take the pressure at the ear position, then we take 
the 20 times the lor of this ratio, if it were one inch 
here aud you were six inches away, six to oue, the log 
of six to one turns out to he :&177. 

I recall the log of 2 and I recall the log of 3, 


SO ycu add those two, that turns out to be FT. Xon 


multiply two -- you take 20 times the loa of this ratio -- 
Q And the loq is .77? 
A Yes. 
0 So you take 20 times that and that dives you the 


decibel drop from mouth to ear? 

A Right. And that turns out to be 15.40 DB. By 
measurement we found it was more than that but that is 
an order of magnitude. 

Q Is that a lot in terms of the practical use of 
a headset? 

A It'sagreat deal. In telephone practice,. what 
you try to do, you try to keep it within transmission over 
the continent, you like to keep it within three or four DB, 


SO the ioss of 15 to 16 DB is a large loss. 
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How does the 15 db loss 


work into a signal to 


noise ratio, i: at all? 


À Well, noise usually comes from 


fu 


distant point, 


distant or Surrounds an observer. If you are ina cockpit, 


the machinery noises, all kinds of things that come in so 
you will find that you are 
noise say, at the mouth or at the e: 
Same 11:1 5 holds for an Operator, for instance, in a central 
Office. they are immersed inn 
the other operators.Thev cenerate nois 
SO you find that you are in a ncisv atmo 

Now, if the Pressure was at the 
a certain amount, and then the 
16 db, rae noise would not be reduced that much, it wouldn't 
be reduced at all, so that 
signal 


to noise ratio degradation wouid be of the order of 


16 db. 


Q What would be the effect of users with that kind 


2 At the distant end whenthe operator would be 
talking or so, it would cause innumerable repetition 
counts, What we are referring to, repetition count is saying, 


410: 11 avite hear. They are often involved in trans- 


t numbers. In numbers, where you don't add anything 


[o>] 


me 
N 


me 
[91] 
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to knowledge, there is no sentence involved, it is just a 
short number, it would cause a great deal of repetition. 

Q Was repetition count one of the design factors 
you workeu vith atBell Labs? 

A Yes. 

Q I understand that every time someone says, would 
you please repeat that, that is one in the repetition count? 

A It would be. 

Q As of 1961, were there any known techniques for 
moving the microphone from the vicinity of the routh to the 
vicinity of the ear and nt having that 15 or 16 db loss? 

A Well, we made one attempt. We developed what 
we referred to the Yl unit. It had an exponential horn, 
it came from the mouth region in here and the transmitter 


or microphone was put near the ear position, so it con- 


mn Em He HE EWE we = aa 


ducted the sound from the corner of the mouth to the ear posi 


mem, 


tion. 
Q What kind of receiver apparatus was in that nea 
A We used the usual one, the standard receiver. 
Q The same as in the WE52? 
Yes. 3 
Q In acoustics, what is the definition of a horn? ] 
A A horn is a device, a sound conduit, which has 
a variable cross-section. It has a larger cross-section di 
i 


SOUTHERN ۵۱5 I. CT COURT REPORTERS U.S. COURTHOUSE 
FOLEY . UARE, NEW YORK N.Y CO 7.4580 


0 


65 
zb-3 Romanow-direct 


the orifice and a smaller cross-section for the -- I am 
referring in this case to the microphone where the tube, that 
is the horn, the small portion of the norn enters the micro- 


Dii 


phone, 


[e And the large portion of the horn would be down 


by the mouth? 


A Yes. 
Does that cross-section vary continuously along 


the length? 


) What were the circumstances under which you built 
the 72 
A Well, we were trying to improve and do our Western 


Electric microphone headse 


ct 
w 
n. 
fu 
r2 
u 
0 


we were trying to devise 


something that would be better thanthe La kin set. 


Q What happened to the Yl? 
A Well, the Yl we could never get th response quite 


as good as with the boom mounted microphone and secondly, 
when we put it in the field, its weight was not reduced to 
the extent that we wanted it to reduce it. It still remained 
to be of the order of five to six ounces, so the step 
ward that we hoped for was simply not good enough and although 
we put it in the field, we abandoned i 
i Was it ever commercially marketed in theBell 


System? 
App. 242 
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2 A No, they were never commercially marketed. E 
3 | Q Do you know of any comparative evaluations done 1 
E on the Yl with any other headsets? 

5 ۸ Yes. They were compared to the Larkin set. sal 


6 the results were that the Larkin set was much preferred. 


í Q I refer you now to an enlarged versio of "e 


8 137, which we have marked 137A. 
3 A May I refer to my own -- well, I can see it. 3 
10 Q 137 in your book. E 
11 | A Yes. 
12 Q This is an extract from Roanwell acoustics a 
13 laboratcry report of November 8, 1962. And it states "T 
M | the Plantronics M550 headset microphone may well be one of 
| 15 the first of a new generation of headsets. 1 
| 16 | Then further on, this is what I am going to ۸ 
۱ 
| 17 | you abouc, "It seems that Plantronics hes come up with a 
| 18 combination of user comfort,low weight,high versatility, ana § 
19 adequate voice transmission which has gained them — 
20 | acceptance (Project Mercury) in relatively short time." 
2l | I would like to ask you about each of those i 
= factors with comparison to the Yl unit that your group n 
23 as for user comfort, what was the comparison that you were 
24 aware of? à 
25 A It did not hve the -- the Yl was an instrument i 
| ۱ E 
| | ee ee eee NEN 


ARE 


ronics 


€ 
۲ 1 3 


the 


- 
+ 


into your ea 


went 


~~ 


651۳۳3 


Ce, 


n 


was a 


lere 


Ci 


set, 


)0 با 
UG 0 e ۳‏ 
لډ 0 ۷4 CS‏ 
(d E al‏ 
Q [e] m‏ 
Y U 0 0‏ 
Y‏ 0 
Q 0 J‏ 
G u 4J LS‏ 
Q rj D‏ 
V z Kel A‏ 
um‏ نگ 
v E -‏ لډ 
WJ‏ 
Q‏ . 3 
GS‏ ۰ لډ 
v p‏ بح 2n‏ 
m" D 0‏ 
“df U `‏ 3 
Q 00 f‏ 
a‏ 3 4 


= Q 

U > 3 
0 T ۳ sl A 
U 0) 2 pA ۷4 4J 
J U eA Û 
3 0 U v Fo 
u U A 0 ده‎ 
ky U p 43 = 

H X E 
٠ 0 سم ہیا‎ 0 
0 0 K 0 > ۷ 
w Q بها‎ 
Q Q9 p 0 

Y & ۲ G 0 
1 3 £4 0۱ 4 U) 
3 a] “ed 
t2 ۲ i) 
d > 
a 1) 1 
ر1‎ 2d "t 
a Uu 
q un u 
8 ل‎ 4) 
X hy (d 
v n, E 


68 


zb-6 Romanow-direct 
the microphone portion of it and the microphone itself has 
a littie tube and -- a little nipple and there issues in nerd 
a tube, oh, maybe six inches in length or so, which permits 
one to monnt it -- since it is mounted on the side position 
, 

and on your spectacles if you like, you can move it back 
and forth on your spectacles. 

If you use a headband, vou can mount it in any 
Sition that you like and vou get the nipple right close to 
the corner of your mouth. Then you plug the -- this goes 
into vour ear and the experience with this kind of thing is, 
our experience has been that after a while you don't even 
know that it is in your ear. It is very so t indeed and 
there are different sizes of nipples so that you select the 


one that properly fits your ear and there is virtually no 


Q You have in your hand, I think, a small plastic 
headband that goes with the headset. 

A Yes. 

Q Would you show the Judge how the headset unit 


attaches to the headband? 


"d 


The headband slips into a litt le projection 
in here on the housing. Here we are. 

How would you mount the headset if you used a 
headband? 


pressure, à 
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Q And finally we come to adequate voice transmissi 
Y ou told me that the Yl did have a decree of voice trans- 
missicn adequacy, is that right? 
A Yes, it had. We always had a little bit more of ` 
a problem with the Yl. One of the require ents for this | 
particular horn was that this volume between the diaphragm 
and the crifice, the small orifice now of the horn had to be 


smali and I am referring to the orifice that is at the | 


diaphragm position. That volume had to be small and if we | 
made it small there were other effects, that high frequency 
effects occurred, so although we made what we considered | 
a satisfactory design, it wasn't, at least in my own "e 
not as good as I wanted it to be. 

MR.JANICKE: Your Honor, I am about to go into | 
a new topic at this point. Would you prefer to recess? | 

THE COURT: All right. I take it this new topic 
will take a considerable time? | 


MR.JANICKE: Yes, your Honor. About 20 — 


THE COURT: We will take our noon break now. We 
willcome back at twoo 'clock. | 
(Luncheon recess.) | 
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۸ Yes. 
THE WITNESS: May I go over there? 


THE COURT: Yes. 


you what the pressure diminution is at the diaphragm of 
your transmitter. 


Let's talk about this. Let me describe to you 


(Witness leaves stand.) | 
: z s 


a probe tube a little bit before I co into that other chart. 


MR. JANICKE: Let me state for the record that i 
that the first chart is Fig. 16.14 fromBeranex. 

THE WITNESS: This is a typical probe tube as E 
see it in this chart, and it is used for measurinc the 1 


pressure in confined places where you couldn't put a larger 
microphone. So you have to make the point at which you are 
going to pick up the pressure and where vou want to know I 
pressure, you have to put a very small tube. 

This insert that you see in here, which is typic 
of a hearing aid insert, might be placed in your ear. Here 

: 

is a receiver in back of it. Now what you intended to do 1 
to measure the pressure in your ear. co you have this long 
tube that goes to this particular point in here, which is | 


| 
the orifices of the insert, and then you conduct the’ sound | 


| 
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and you go down here in a condensor mike of a particular make, 
it might be a Western Electric 640AA microphone. On top 

is the connection. What it does, it takes this probe and 
attaches to the microphone and the design intent to use 

this probe tube properly is to make the Space between the end 
of the tube, which projects somewhat to this point in here, 
make the space as small as possible, which is an important 


feature about that. Otherwise vou would lose the pressure 


Arter youmake a calibration of this device and 
Say to yourself the follcwing thing: This microphone when 
put into the open air would record a certain pressure and 
when you put the tube in like this and attach it to it, the 
pressure would be reduced substantially. 

At the low frequency as shown by 100 cycles or 


thereabouts in here -- 


H 


MR.JANICKE: Let the record show that the second , 
chart,Exhibit 29, is Beranek's figure 16.18. 
A The pressure reduction is very small indeed. If 
I- read it off the chart it might be 2 d.b., but when you 
come down here you find the pressure recuction at 3000 cycles 
which is the upper end of the important frequency range in 


telephone communications. It is as much as 32 or 33 d.b. 


This particular tube was a tube that had a 
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length cr 4.5 inches. Its inner .iameter was 25 mils, .025 


inches, 25 mils, so it is a very small tub“indeed. Some 
of thc characteristics of this tube are as follows: At 

low frequencies it joins into the line here the zero line, 
and there vould be no loss. There is a resonance effect 


which is difficult to see,but if you drav a straight line yo 
y 3 y 


am as =e ws ENS Wa 


would find some sort of resonance effect. Above, say, 1000 
cycles, somewhere at 1300 cycles, the first tube resonance 
appears. this tube resonance you can calibrate aporoximatel 
from the iength of the tube, andyou can make an accurate 
calibretion if you know all the constants of the microphone, 
but if you don't know that you can approximate it, make an 
approximate determination by using the length of the tube 


and assume that it is an oven tube. 


H 
3 


So you would arrive at something like 1500. 
this particular instance it turned out to be 1300, which is 
quite typical for this. 


Q What is it that happens? 


A The first tube resonance occurs. You 
associate this with a tube resonance. As you see it is TE 
The next one should occur at twice the frequency, 2600. à 
There it is. The next one should be three times as much, 3900 


and there it is. The next one should be four times 13, and 1 


that is 5200. So this is clearly identified with the "— 
nance of the tube. 
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in here Although we have been referring to this chart 
kaving to dc with the tube, obviously this tube is in 

combinaáiion .ith the microphone, it isn't «he tube itself. 


So the losses, for instance, that occur in here 
are twofold or threefold, actually.  Thev are determined by 
the atcenuation that occurs in the tube. They are also 
deterinined by the area of the tube and thev aro determined 
by the mechanical impedance of the dianhraom in combination 
with the front volume. 

Q What diaphragm and front volume are vou 616 
of? 

A We are talking about a front volume and diaphracm 
of the microphone to which this is attached. 

Q There is the volume of air between the tube and 


the diaphragm? 


am ——A--— ams NUM NB UEM EN (UO UM UD NS Á EUM 


A Richt. There is a small volume of air and in 


order to use these devices properly, ycu make that as small 


as possible. 50 if vou were to use -- this is rather a 
discouraging kind of storv in here because with these 
high losses of 35 db, we talked about 15 db before as 
being very detrimental to transmission, i | 
if you got these losses at the hich frecuencies you just | 
are stcered away from using probe tubes in combination 1 
with microphones and the microphone has, in addition, to i | 
| 
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be of hich impedance. As I said before, the area of 
this tube has to be of the right kina. 
Q What is the effect of area? As the area aets 
larger what happens? 
As the area aets laraer, these losses diminish. 
When you think of usina small probe tubes, you have in 


mind using a small area. So vou certainlv don't want to 


me 


small areas you cet very larce losses. 


microphone should be, then you get an additional hich loss. 


a 


۹ 


So it is a combination of all these factors in adaptina to 
any other purpose. 

Q How lona would vou estimate, if you can, had 
probe tubes been in use for purposes such af you have 
described at Bell Laboratories? 

A I have used probe tubes since 1933 

( bid other workers in vour group use them? 

A Many other people used them. + was a 6 


standard wav of usina probe tubes for the purpose of 


ما 


measuring the pressure at small points. 
) E2ranek Fig. 16.14 was a tandard way of usina a 
probe tubi» 
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A Yes, indeed it was. 
Q In all the tine you supervised or worked at Bell 


Laboratories -- and when did vou first qo there acain? 


A 1930. 

Q And you retired -- 

A 1942. 

Q Any time prior to 1962, are vou aware of anyone 


at Bell Laboratories who proposed usina a probe tube in a 
headset? 
A NO. 
THE COURT: Prior to the 1960's was it known at 
Bell Lab that you.could compensate for the falling freauenc 


characteristic of transmission of a probe tube by a 


H 
Lad 
ها‎ 
be 
3 
Q 


characteristic in the microphone? 

THE WITNESS: It was too discouraging. The 
picture, as vou have seen there, was intuitively it 
was known and discouraging as to the exact amounts as 
to which that could be done. 

THE COURT: The principle was known but it wasn't 
considered to be practical? 


THE WITNESS: It was not considered to be practica 
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Q Would the compensating rising characteristic of 
the microphone, if you had such a microphone, be enough to 
undo this roll-off in the frequency response or are there 
Other factors involved? 

A Well, as I have mentioned before, it is very 
important to have the richt area in the tube, to have the 
right front volume in the tube, adjacent to the microphone 


diaphracm and thirdlv, the richt impedance of the 


Microphone. 


its rising frequency response that is important? 
A Right. 
Q That is the -- 


A The acoustical and mechanical impedance are 


Proportionate to each other. It is very important to have 


a high impedance mircophone. 


0 In order to overcome this rolling off effect? 

A Right. 

Q Was that known before 1962 as far as you are 
aware? 

A I don't think that was known. 


THE COURT: I am not sure I understand that. 


Why is it necessary or desirable to have a high impedance 
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microphone? 

THE WITNESS: You want to aenerate a pressure 
in a small volume. Suppose we had a microphone that had 
very low i:v,edance which would mean that vou couldn't 
build up a pressure because the ricrcphone would act like a 
pressure release mechanism. So what vou want to do is confi 
the volume as much as possible. 

Ihe optimum would be that vou had a closure that 
would be infinite in mechanical acoustical 
1t could generate the pressure. If you don't do that, there 
is a pressure release mechanism coinc on 

THE COURT: I see. 


In other words, the microphone diaphragm acts 
THE WITNESS: Yes. 


the load? 

THE WITNESS: Right. The ۳۲0۳۴۵ the impedance -- 

THE COURT: The lower the loading effect? 

THE WITNESS: Well, the hiaher impedance, the more 
the volume is confined, the greater pressure that vou can 
generate, right. 

9 You have earlier described for us the Larkin 


headset, the Plantronics MS-50 in terms of its low weicht 


as a load on the chamber? | 
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and its comfort factor, versatility and so on, but if you 
recall the last element reported in the Roanwell report of 
1962 on that headset was adequate voice transmission for the 
headset. 

The Larkin headset employs, does it not, an acoustic 


tube from the mouth to the microphone? 


2 Yes. 

3 dave you looked at frecuency resconse data with 
respect to that headset? 

A Yes, I have. 

2 Is the response for the microphone and tube like 


A No. It has some of the wavy characteristics 
but the characteristic fall-off which would be so detrimental 
to transmission is nct there. | 


0 Do you have any opinion as to whv? 


acoustic impedance. The front volume connecting the tube 
is very small. It has a rising characteristic, that is, 


the microphone has a rising characteristic. And the tube 


has a larger area than was shown in Beranek 


microphone. You say that it is relatively h 
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i) Are miniature microphones as a class of high im- 


ses, they are. 
L.t's look at the frequency response characteris- 
tic or cle microphone alone. If vou used a hearina aid type 
microphone, as is mentioned in the Larkin pa 
miniat.re microphone, what characteristical 
frequency response of that microphone? 

A I can't answer for all of them but most of them 


have a rising characteristic. 


0 Why is that in the nearina aid 372 
A Well, people in the hearing aid -- people 
are -- have hearing impairments usually lack high freauency 


hearing is more impaired at hiah frecuencies, so 
it is standard to desicn it for hich frequency boost in 
order tc make up for the impairment. 
Q Approximately how much laraer is the cross- 
sectional area of the MS-50 tube compared to the tube shown 
in Beranek Fig. 16.18,if you know? 
A Well, this looks to me like, a rough figure, 
50 mils, maybe the diameter would be about twice as 
large so the area would be four times as larae. 
Q I would like you to refer now, if you will, 


to Exhibit 27 in vour book of exhibits. : 
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Ww 


۳ 
[e 


Yes. 


3 ) We have aareed f 


e indings in this case with respect 

4 to that exhibit as follows: 

5 +1 and 4.2. 

6 "in 1956 five vears hefore the filina date of 

i the Larkin patent, the Air Force commissioned Western 

- z ۳۹ , : m : ° . 

. Electro-Łcoustic Laboratorv to bring tocether the views of 
9 aF دا‎ c i ۲ 2 1 1 

E most oi tho active neadset J personnel in the countrv 

0 including a panel of experts in the electro-acoustic 
11 field in an attempt to solve certain voice communication 
12 am Iwas ha e ^ 1 : 
Le problems, including those of Reavy, bulkv headsets then in 
13 in Air Force planes, and the date again is 1956." 
1۸ 3 ۲ ۲ ۲ 7 
14 The next agreed finding referencina this chart 
15 1 "The 4 1 nar A A ۱ 131 
1 is ste panel of experts proceeded to develop lists of 


16 all the known transducer tyres, all the known methods of 


17 speech projection from 
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20 Are you familiar with the listinas of various 

21 methods of couplina sneech Drojection and sreech reception 

99 

— in this chart? 

0^" vy 

-— A res. 

24 ) ycu supervised headset dGesicners as vou testified 
9£ ۲ 4 ۲ 

2 this morning Do lists like this assist them in desicning 
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A Well, this is so ceneral a lisc. When I looked 


at this, it looked to me like an index to some acoustical 


Jo 
(b 
۸ 
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2 


0 Would you have expected a worker in your aroup of 


ordinary skill within the aroun 
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a headset from this list? 
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et anybody started 
this kind of list. 

Q Can you give us some examples of what you would 
have expected people in your group in the period prior 


to 1962 to be able to do, 


examples. 


[ei 
v 
T 


A Well, suppose we had a transducer desian, either 
microphone or receiver and for some reason or another 
we felt a reduction or a lighter ۷۵10۳ was necessary. I 
could ask several people in mv area to desicn a smaller and 
more lightweight instrument. I could ask them to do that. 
Q Excuse me. Instrument in your terminoloav means? 


A lieans a receiver or transmitter. Receiver 
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Or transmitter or whatever aces with it 


“an you give us other examples? 


Yes. And suppose there was -- I would expect t 
tc be ab] ۱:۵ make some very intricate sound measurements 
to cétermine the response of any microphone OY receiver. 
I would expect ther L3 make measurements around the 
1ead t Jetermine the pressure falloff. I would expect 
them t e production desian chances DDO! > there were 
some pr lems in tne field ane if they came in and it need 
some chances, I would be able to 25 51 0۳8 it to somebody and 
he wo 1 be able tc make atever improvements were necessary. 
í From the WE-52 leacset specimen, which is Exhibi 
7, Can you give us a real life example of a broject you gave 
to someone about this headset? 
A About this headset, first of all, we had a 


different headband On 


to make, create less Dressure points so there were some 
changes made in the headband 


this was made much less -- the Pressure was re- 


the fiel This arm was not in -- had not boen attached to 
the bo 30 what would happen is this boom would twist 
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y - around and break the leads in here because typically they i 
3 would puc them away in a little cabinet and people turned it 
4 around to get it into a small place and then continues to Ei 
5 turn it iu «me direction. Before vcu know it, we had an H 
6 awful lot of cord breakaae, so this was added to it. 
7 Typically, this transmitter vas redesianed in 1 
8 order to get less what we refer to as vackina effects. 1 
9 These were effects that would occur if this 
10 worn a ict, the carbon will settle down below and we would ? 
2 take care of things of that kind. 1 
2 Q Do I understand you correctly that this trombone, 
13 SO to speak of Exhibit 7, wasn't oricinally on the 52? § 
14 2 No, it was not. There was just the bonn in here H 
15 || and then there was where this is cut off, there was just 
16 a little bit of a nob so the boom wouldn't slip out. Ei 
17 9 And you gave that to someone in your group to work 8 
18 | on? | 
19 | A Yes. 1 
| 
20 Q And he came up with this trombone arranaement? i 
21 A Right. And it was very effective in reducinc 
z cord breakage. E 
= Q In your contacts and conversations with other H 
: 24 people in the headset or acoustics field, outside of | 
5 Beil Laboratories, are you aware of whether the use of i 
i 
| 
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tubes such as shown in the Beranek chart, Fia. 16.14 -- 
excuse me, I have lost the thread of that sentence. It 


4er they were avare of use 


tube for makinc measure- 
if vou will, at Exhibit 
the structures that 


nt, this microphone or 


is too long. 


۲ ۵۲۲ your contacts with cu 


Bell Laboratories, do vou know whe* 


of probe tubes such as shown in Exhil 


A Of just the probe tube, f 
76 11 , the use of a probe 

ments 1 a laboratory 

A Oh, ves, ves 

2 I would like vou to look, 
30, whi is the Olney patent. 

à Yes. 

Q Would you describe for us 
are disclosed in that patent? 

A This microphone arranceme 


t 


this headset, if you like, its purpose is to -- or it 


device. It permits 


sounds to a certain 


is classified as a pressure cradient 
One to distinguish against adjacent 


extent and reduce them, so that's t 


He uses two tubes that are spaced a certain 


ea COURTHOUSE App. 264 
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distance apart at the mouth position so that when the mouth 
when voices issues from the mouth, some of the pressure 


gets at certain portion of it and then the pressure travels 


for a 13۳1 distance and then gets to the other entrance 
and this is what we refer to as the pressure gradient. 
Then it is conducted up these two tubes to a transm 


Those are the tubes 15 and -- 
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4 2 So the voice travels up both of them. What 


9 about the noise? 

9 The noise travels up alsc So whatever signal to 
noise ratio obtains at the entrance obtains at the transmitter. 
9 There is a difference in the voice signal that 

9 -— ۰ ‘ in eam what «a e int th م‎ ? 

goes irt ,)ne tube irom what coes into the otner: 

Yes. 
11 But the noise is the same? 
9 Mia 

- ine same. 
13 Does Olney disclose the use of an acoustic tube 


15 A No, I don't see anything in this patent. 

16 Q What kind of receiver apparatus does he describe? 
17 A He has a standard receiver. 

18 0 Can you give us a type for it? Is it circumaural? 
19 A No, tnis would be of the platform type. 

20 Q And the unit is held on the head how? 

A Used in the usual fashion by headband. 

Q Have youever seen the Olney device on the market? 


23 A No, I have never. 


p 


Q Are there any problems of positioning involved 


25 at the Olae; device? 
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have with a neadband and a receiver and where vou would want 
to have it make a good contact, but then there is this 
further protlem. A pressure gradient microphone has to be 


placed moce accurately into the mouth corner position than the 


zb-2 Romanow-direct 
A Yes. Tt would be the usual problem that you 


usual pressure device. Little changes there will cause 
more difficulties than in the pressure microphone. 

0 One of the Roanwell witnesses testified that a 
movement with a single tube such as in the StarSet, for 
example, or the Roanwell R70, movement of the voice tube by 
half an inch could be quite significant in terms of drop- 
off of the signal. 


Do you agree with that? 


Q Is it the same or is it better or worse with 
respect to a noise canceling version? 

A The pressure is better than a noise canceling 
device in the sense it is less sensitive. The pressure 
gradient or noise canceling microphone is more sensitive to 


small motions. 


A That is correct. | 


Q Is there anywhere in the Olney patent where he 7 
discloses the use of a Single voice tube rather than a 
noise canceling pair? ۱ $ 
A Yes, he does. Looking at the patent in column B 


3 
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he talks about starting with Line 56. | 
9 Other modifications of the invention? | 
à Yes. 
0 What does he Gisclose there? 
^ While the invention has been disclosed above 


as a double tube or dipole microphone, it can be adapted to 
a single tube microphone by omittina the mouthpiece and 
either one of the tubes 15 or 16. It will b understood, 
Of course, chat the retained tube such as 16 will have its 
free end treated with a suitable terminal resistance which 
may be silk fabric such as 40 or maybe a tuft of cotton 
or the like inserted therein, and that the acoustic impedance 
associated with the other side of the diaphragm will be 
made suitably low, preferably by increasing the size of the 
cavity back of the diaphragm. 

0 So he is saving to make a larger cavity 


behind the diaphrac-? 


A Right. 
Q So that the impedance will be low? 
A Right. 
Q Will the impedance be low as the cavity is in- 
creaséd? | 
A Yes. 
Q How does that compare, that teaching, with 
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what vou have told us before about frequency response? 
A On a whole, this whole device should be overall 


front cavity and the whole device, diaphragm, etc., this 


whole thing should be high in impedance so we don't get a 


pressure reiease. 
Q When you say this thing should be, are you refer ۳ 
to the Olney structure? 
A I am referring to any microphone, including the 


Olney structure. 


ma us onj 


Q Are you saying that the cavity should be as small 
Y g Y 


as possibie or as large? 


A Should be small. 

Q Is that directly contrary to the Olney teaching? 

A Tt would be contrary to the Olney eaching given 
here. 

Q Now, if you will, I would like you to please 


turn to Exhibit 97, which is the Dreher patent. 


^—-— amm uu QUO 5 US UN 


THE COURT: Which exhibit did you say? 


MR.JANICKE: 97, your Honor. 


Q Are you familiar with the Dreher patent, Mr. -- | 
A Yes, I am. ۱ 

Q Can you describe what the structure is that | | 

is shcwn there? | | 
A The Fig. 1 shows an ear insert to which are | 

1 
| 
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N 


attached two things. One, a tube, long tube, 2l, which 
3 carries dcwn to tue mouth position and there is a little 


4 reflector called 23 terminating it. 


ou 


C How many transducers are there in this headset? 
A There is only one transducer and the number of 
[ it, I believe the reference figure is 15, which terminates 


the insert at the -- well, terminates the insert at another 


ceo 


point. 16 terminates the insert at this cavity which is 


11 0 It appears that part of the transducer is L5. 
12 IS that piece 16 sticking out also part of the transducer? 
13 | A I don't know what -- it looks like part of th 
14 | transducer. 

15 Q Does this headset permit you to both transmit and 
16 receive? 


17 | A Yes, it does. 


18 | Q How do you do that with a single transducer? 
19 | A Well, not very well, but you do it. Evidently 
20 || he has done it. 


21 || THE COURT: Oh, no. There are a lot of 


communication systems that use a single dynamic microphone 


1 10 formed by the ear insert. 


23 as a headset. Isn't that true? 
24 THE WITNESS: Not with design internally. You 
| 25 Can use a dynamic transducer Say as a microphone, but if you 
| 
| SOUTHERN ۵۱5۱۱ COURT REPORTERS U.S COURTHOUSE App. 270 
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use it as a receiver the characteristic of that dynamic 
microphone are different. Let me illustrate. For instance 
if you had a microphone that is designed for broadcast 
system as ai. example, you would make -- the resonance 
frequency of this diaphragm would be placed at a very low 
frequency. Maybe six or 700 -- oh, 500 cycles or 

SO on. If it were designed for a receiver, then its 
characteristic, the resonance frequency would be placed at 
a different point. So although the principle can be used, 
the construction internally would be different. 


Q When the Dreher device is used as a microphone a 


you are going to transmit with the headset, what is the 
sound path and can you tell us what happens inthat cavity 
16? 

2 The sound would enter and be caught, say, in tha 


mouthpiece 23. Then the sound would travel -- enter the 


i anf am NE 


tube at 22, would go along the tube 21 and would get into th 


little cavity that is shown in there. 


Q That is 18? 

A 28. 

Q Then what happens? 

A Now I think before this sound -- we can talk 


about going into the microphone, the way this is used here a 


a microphone, we must remember that at 19 there is another 


— —— M — Aem -— — m — "NM “ia ~~ 
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cavity which is formed by the ear canal and the membrane -- 
and the ear membrane, so the pressure that is generated, 

then, at this particular point entrance would be shunted -- 
the pressir. that would be generated there, with which you 
wouid like to move the diaphracm of the receiver would be 
shunted by these two cavities, the cavity 18 plus another 
cavity nct shown, which is the ear canal. So that this would 
be ccnsidered to be a faulty design, inappropriate for prover 


Speech transmission. 


2 Again, because of that stiffness problem? 

A Because of the pressure release problem at that 
point. 

Q Tell us, if you will, how this device works in 


the receive mode with particular attention to what he 
calls the pipe-like extension ll. 

A Oh, ves. Well, if you want to cenerate -- now 
this device being used as a receiver, electrical impulses 


come through the cor 24 and the diaphragm begins to move. 


quite standara in the hearing aid art. You generate a 
pressure in this cavity and then in turn, you generate a 
pressure in the cavity that is in front of the membrane, so 
you nove that membrane. However, nowyou have a release 


mechanism that works inward in the sense of the tube now 
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acts as à pressure release mechanism. 


8 The tube 21? 


tube, this ,ressure release mechanism can be quite large so 
you do not generate the pressure that you would like to 
have. 


v Is the pipe-?ike extension 11 


A Yes, it would classify -- oh, 11, no. In my 


A The tube 21 and depending upon the size of the š 


opinion that would be so short, I think of these things, then, 


as cavities, ^ tubes. They don't exhibit the typical à 

tube characteristics as we talked about before. ü | 
Q Why isn't pipe-like extension ll an acoustic tube? 
A It is just too shcrt. We saw before in order I | 


to have the tube characteristics, it has to have some length J | 
it and we determined from this chart that Beranek had around 


1.5 inches was a good figure. It could be a little longer 


than that and still te all right, but certainly when it is 


port. 

Q Are those the terms used by people in your 
graup at Bell Labs? 

A Oh, ves. 


shorter than 1.5, it is an orifice, it is a cavity, it is a 
Q How about the No. 21 in Dreher, is that an acousi 
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A Yes, it would be a tube. 

Q Do you know how it is that 
discloses the Speech to be generated? 
mouth that the Speech sicnal comes fron 
A It talks about transmitting 


through the cavities and ear membrane a 


Some of it being transmitted throua} 


THE COURT: I don't know what you are talking about 


leads back to the 


it gets in. 


you have a cavity 


now. 
THE WITNESS: Oke 


tio "l2 + ت الا‎ M MI 


and vcu generate something internallv in your mouth, some 


tube -- there is a eustachian tube that 
ear membrane, makes it move and some of 
THE COURT: 


THE WITNESS: Yes. 


THE COURT: Wouldn't that tend to offset that 


loading effect caused by the fact that the cavity in front of 


so little developed 


۳۹ 


the transducer diaphragm is shunted by that insert 11 that 


goes into the ear, plus the cavity in the ear? 


THE WITNESS: The Speech is 


at that point that the transmission, although one talks 


about it, it is an ineffective transmission. 
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THE COURT: What range of frequency are we really 
talking atout when you are talkina about these Speech 
communications? 


THE WITNESS: Talking between 300 cycles and 


4 


3000 CYL 


(v 
U 


THE COURT: Isn't there a Single transducer that 


e 


Q 


would Łe cffective within that limited frequency ran 
both as a microphone and as an earpiece? 
you put it in by itself, but 


after all the attachments are made, then it wouldn't be 
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what I thought. 


t with the transducer per se, 


the cavi 


rt 


y enlarged by 


f LJ marr ^ T 3 
THE WITNESS: ixactlv. 


THE COURT: All right 


Would you refer no: Dicase, to Exhibit 3 tre 
Martin patent. 

Yes. 

ARe you familiar ith the Martin patent, Mr. 


Romanow 


A It is a combination of 
an earpiece with an internal arrancement 
earpiece which projects into the adjacent porticn of the ear 
canali, not directly into it, but it Sort of terminates i 
the ear canal. 

d That insert members is that tubular section 19? 

Yes. 
And what is disclosed as the purpose of putting 


ar cap? 


oo 
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As I recall, the purpose is to get rid of all 
noise, to make a very good closure so that the surrounding 


noise will not enter by leakage into the ear itself. 


9 Is that tubular member 19 an acoustic tube in you 


۱ 
i 
E 
1 
1 
1 
3 
1 
i 
i 
i 
i 
i 
y 
i 


۳۹ 


terminoloay: 


A No, because it would be too short for it. 
Would you refer now, please, to Exhibit 38, the 

Guttner patent? 

i Yes. 

Q Would you say what is disclosed there? 

A I beg your pardon? 

Q Would you tell us what is disclosed im the Guttn 
patent? 

A It is a hearing aid which is placed be hind the 

| 

ear. 

Q Is that so-called post-auricle? 

A It would be a post-auricle hearing aid. 

Q How is sound conveyed to the microphone and the 


receiver in that hearing aid? 


a 


T4 
P 


A The microphone is shown on 
it is, 26 or so, but there is a conduit, a small orifice. 


labeled 28 that goes to the micr^phone. Then there is a 


receiver located further down, and I see number 16 pointing 
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What was the inlet passag 

snould refer Fig. 4 
The specifics 
the sound inlet line 
THE WITNESS: 
he microphone. 
is the sound 


m LIT MAT ~- 
THE ss: 


NALAN 


Yes, I am seeing Fia. 4. 

Is there an acoustic tube in that embodiment? 

Yes, the acoustic tube emerges in this case from 
the receiver structure and is la! d 34 and coes along 
quite a distance and then i j m ted by a nipple labeled 
37 that coes into your ear. 

That patent issued i Were you aware any 

prior to t I j ۱ inc ids that employed 

an acoustic tube? 

Yes. 


About howl ona 
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A Oh, there were quite a few devices for several 
years before that. 
THE COURT: That is one that has two acoustic 
tubes, one for the microphone and another for earphone, 


isn't that correct? 


THE WITNESS:Well, for the earphone I would charac: 


terize that as an acoustic tube. The other one would be more 
like an orifice because it is so small in extent, so short. 


THE COURT: The specification refers to it as 


w 
3 
T om 


É 


acoustic passageway or sound inlet line terminating in a 
part which projects from the housin 

THE WITNESS: Geometrically you would call it a 
tube, but from the point cf view of an acoustician, you 


would refer to it as an orifice because it doesn't have the 


THE COURT: The aspect ratio looks like it is at 
least 10:1, that is, it is at least t n times as long 
as it is across. 

THE WITNESS: 1 am referring to the length of it. 


THE COURT: I am, too. I am looking at 26, 


ho 


characteristic behavior of a tube. I 
Fig. 8 
THE WITNESS: My figure is so poor that I cannot -- 


'HE COURT: Look at mine. 


THE WITNESS:Well, this is very short. It 1 
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wouldn't b inches. 


the length of 


It wouldhave to be con 


cid 


Siderablv longer 
to act 1 


between 


hecause any 


inches in 


۱2 5 resonances. 
TH 


IHE COURT: 


the resonances? 


to take account make a headset 
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THE COURT: If you have one of these ^assagewavs that has ود‎ 
resonance, if it is long ehouch you still call it a tube, 


don't you? 


4 
Mh 
bee 
faa 
H 
u 


THE WITNESS: If it is lona enouch, yes. 


۱ 


long enough, 

THE COURT: That is more than 1.5 inches? 

THE WITNESS: Then it would be a tube. Less than 
1.5 inches I think of it as an orifice. It doesn't have 
the sare properties that a tube has. 

THE COURT: In terms of differences in properties, 
what is the difference in properties between one of thec- 
conduits that is 1.25 inches and one c 
in length? 

THE WITNESS: 1.25 and 1.75 inches. There wouldn' 
be too much difference between that, but if you made it, 
say -- well, if you had 1.75 inches the first resonance 
that we saw in Beranek in here -- may I qo and point it out? 

THE COURT: Yes. I can see it. 

THE WITNESS: The first resonance occurred at 
1300 gud you begin to get into transmission range at 
3000 cvcles, you see, and you would have to take account of 
it. 

“HE COURT: I don't believe quite so, would you? 


That's 4.5 iuches and it hits resonance at, I je ave 
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A I spoke and I had reference to as a sort of a first. 
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you said, 1300 cycles. 

THE WITNESS: Right. 

THE COURT: At 3000 cycles you wouldn't hit 
resonance at 1.75 inches or, if vou will, I will take mv 
example at 1.70 inches. 

‘hat I am getting at is, you don't fall off the 
table ‘shen vou pass 1.5 inches. 

THE WITNESS: No, you don't. 

Would you describe again how we got the 1.5 
figure havina to do with the standinc w: ve properties? 
order magnitude for a tube, for having tube properties, 
if something was shorter than 1.5 inches it wouldn't have 
the tube properties because we noticed that the tube 
properties occur for 4.5 inches around 1300 cycles. If 
I wanted to push out the first resonance to be bevona 
3000 cycles, which is the important frecuency rance in 
telephony, I would have said that something which was a 
third in length would push out these important properties 
bevond rhe 3000 cycles. 

0 50 1۶ you shorten it by two-thirds then vou move 
the first resonance out of rance? 

Right. 


Q How does that relate to the wave lenaqth, the 
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Of a tube? 


waves in open tube quite 


Let me ask vou this, Mr. Romanow: 


| 
۱ 
1 
the voice tube in the plaintiff's Star- 


: 
b 
: 
i 
i 
i 
i 
i 
۱ 


It is of the order of seven and a hal 
Seven and a half inches? 

Yes. 
So that at this frecuencv rance 
have several? 


Several of them appearing, and they 


How are they accounted for, if you 


Well, first of all, what you do is 


This is a .025 inches. 


IST COURT 6 PORTER* $. COURT «*OUSE 
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6۷7۲۶ 3 


standing wave theory, 


It follows the standina 


closely. 


In other words, you have the first resonance and 
that's related to the length, and then you get the further 


resonance as multiples, half wave lencths, as was mentioned 


befcre. 


Vould ycu refer now, please, to Fxhibit 45, the 


Kelly patent. 
THE COURT: 
What is the lenath of 


Set? 


THE WITNESS: 


THE COURT: 


THE WITNESS: 


THE COURT: 


up to 3000 cycles you 


THE WITNESS: 


would have to be accounted for in 05 1۳ 


THE COURT: 


know? 


THE WITNESS: 
you change the area suitable. 


You change tne area in order not to aet this larce loss, 
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and I notice that the piaintiff has put the first 


low frequency response; 


resonance in away to enhance the 


in other words, he very cleverly took care of divina a 


little boost at low frequencies where t.e hearing aid 


microphone was deficient because it had a rising characteris- 


| 
| 


| 


| 
| 
i 


The resonance peaks were not so large 


So he put a little bump in there which lifted the 


tic. 


low end and then as long as the tube was not tco small 


:d didn't have this larce loss, the risine 


[e] 
rh 
rt 
د‎ 
(D 
3 
HF 
a 


rophone was taken care of by th 


characteristic 


droppina off in the tube itself and the combination of 


THE COURT: That doesn't answer the cuestion. 


peaks taken 


THE WITNESS: 


the two. 


The question is how were these resonance 


care of. 


You notice in here that in the typical probe tube the 


resonance peaks were not too large, and the reason for 


this is that the spacing between the end of the probe tube 


So when vou have 


ana the diaphragm was very small indeed. 


t2 


ی 


11 


E 


13 


14 


16 


17 


that very small spacinc, you find that these resonances are 


can live with. 


problem wasn't so much 
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is something you 


what I thought. 


not too high. 
- In other words, it 


THE COURT: That's 


What was thought to be a 
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Il 3 
2 a problem after all. 
3 | THE WITNESS: No. There is another factor in H 
i i 
4 here, very subtle. When you put this into your ear, these í 
9 | resonances, the person isn't that much aware of the 
6 resonaaüce, | 
7 BY MR. JANiCKE: 3 
8 Does that first resonance have no affect or does ; 
3 it have beneficial or detrimental affect? 1 
10 A It actually has a beneficial affect. E 
11 2 Would you explain acain how it benefits in a 
12 headset? Į 
13 | A This tube or the one used by Larkin, which was 0 
14 than this tube, in combination with the microphone used, 
| 15 | which had a dropping off characteristic in here, it aug- : 
l6 | mented the fallina off of the microphone at the low $ 
17 | 
' | frequency. 
f 18 | 0 In here where the microphone fell off iis the low 1 
19 | end? 1 
| | 
: 20 | n Right, below 1000 cycles. | 
21 | THE COURT: But the resonance peaks above 1000 d 
22 cycles would exacerbate the problem of freauencv response J 
| | ۱ 
2 | in the microphone, would thev not? ۲ 
24 THE WITNESS: We thoucht it wculd in our thinking 
i 25 | t7 € 9 ۳ 4 m 
| ^" | about probe tubes. We felt that way about it. t turned i 
| 
4 | 1 
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Out it wasn't that way.  Thatis the reason we didn't 
have ich to do with this probe tvhe. 
۱ would you refer now to Exhibit 45, the 
Keli at ? 
۱ 'es. 
t note that the Kelly patent is assigned to 


* 
Telephone Laboratories and issued in 1934 


" 1 1 * y 3 
DO you Know Mr. Kelly? 


O Does the hearing aid device described in the 
Kellv patent emplov an acoustic tube? 
۹ Yes, as shown in Fic. 2. 
0 And that's from the receiver to the ear? 
A Yes. 
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Q Would you refer now, please, to Exhibit 39, the 
Erickscn patent? 
a Yes. 


Dues the Erickson hearinc aid employ an acoustic 


A ves. 
0 Where is that? 


it hes an acoustic tube in connection with the 


0 The tube is 13? 

A, Yes. 

Q Hearinc aids are not addressed to the problem of 
the wearer's speech beinc transmitted, right? 

A Right. 


Q And headsets where vou want tc communicate both 


ways are acidressed to that problem? 


A Yes, that is correct. 
Q Well, is there anythina of value to the headset 
designer in looking at hearina aids. Of what assistance 


are heading aids? 
A Well, at the time we didn't think it was much help 
to tne designer because it addressed itself to other 


problems. 


They must have some common around, don't they? 


' 
, 
L 
4 
1 
i 
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do you use the same types of compon- 
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For example, components, 
ents in hearing aids as in headsets? 

m Well, we didn't and there is good reason for 


Our devices nad to be much mcre ruaged, 


C Hearing aid devices were considered too fragile? 


on a whole were considered to be too fragile 


0 What are the problems of Stability, if any that 
you 2&...2unter in the headset that vou don't encounter 
ln a hearing aid? 

Á Well, they are both problems. You have stability 
۳۴۵۳1 The only thina is that if vou have a headset 


position at vour mouth, you add to your, greatlv to your 


and comfort 


you 


occur, the moment of inertia 


stability problem and -- to the stability problem 
Problem and all that Sort of thinc. 

Q How do you add to the Stability problem when 
must have the voice pick up exactly positioned? 
A Well, if one chooses to have, as was done by 
Hutchings later, to have a tube running over -- or by 
Larkin -- the tube to your 


U 


mcuth, the center of gravity 


moves downward, As head motions 


begins to plav a part so the stabilitv problem is much more 


6۴8۳۵۲۰۵1 as to what it was before. 
۱ Do vou mear enhanced Cr worsened? 
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à lt is worsened. It is worse. 


THE COURT: Well, also the hearing aid is entirely 


lr-contaiaed. You don't have to have a cord aoina off 


should think, with a headset. 


111۳ WITNESS: Riaht. Indeed it does. 
MR. JANICKE I am about to ao into a 
final area of these references our Honor. I note it is 


ñe ror the afternoon recess. 


THE COURT: All ۳6۳ , we will take a ten minute 


break. 


(Recess.) 


Q Mr. Romanow, I would now like vou to refer to a 


Roanweil memorandum, which is Exhibit 21. An acreed 


finding, 6.1 in this case reads as follows: 


"After an evaluation of the Larkin headset, both 


Reanweli's president and vice-president --" 


THE COURT: You have me mixed up. Is it Exhibit 
yOu are reading from? 


MR. JANICKE: I was going to cive you the aareed 


HE COURT: All richt. 


fre findina is that after evaluatinc the Larkin 
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8 Tn what sense was that? 
Well, it stimulated the use of small miniature 


components that had been looked upon as beirg not as sturdy 


i 


and so, but it was just felt from ncw on one could use 
them and it would be quite acceptable. Then the comfort : 
achieved demonstrated that the additional cost of an — A 


because ۵۶ the small miniature components was well Me 


The comfort was so g.^at that the tradeoff was such that E 
one was willing to pay for the additioral amplifier. 
It demonstratedalso that good voice transm.ssio; 
Q Good voice transmission? 
A Over the telephone frequency range. 


It also led to the development of numerous 
miniature headsets with acoustical tubes. It also set a new 
comparison standard for judging the comfort and the wear- 
ability of headsets. 

Before that one just -- the 52 headset was a goa 
one, but once the Larkin came in, there was a new standard 
by which to judge new efforts. 

Q I would like you tolook now to Exhibit 1, = 4 
Larkin patent in suit, and if you would look to Claim 1 of 
the patent, which is at the back of the specification. Do 
you have Claim 
i 
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A Yes. 
You will see the phrase from Claim 1 "Support 
mans for detachably supporting the miniature microphone and 


the miniature receiver adjacent to the wearer's ear," is 


that correcc? 

Yes. 

Does the Larkin specification anywhere tell you 
what the suoogort means for tho trasducer is? 

Yes, it does. If you look at Column 2, Line 5, 
it talks about the small fittina to which mav be made of 


metal oi 


wu 
u 
rt 
p- 
Q 
3 
fu 
rt 
iD 
A! 
H 
e 
p 
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is provided for the purpose of 
supporting a microphone and telephone receiv 
Q 10 is the housing shown in Fig. 2 of the patent? 

The housing shown in Pia. -- ves, right here. I 


is shown in Fig. 4 too. 


Q How is that housing 10 attached to the eyeglass 


frame as shown in. e patent, now is it described in the paten 
as being attached? 

A It has a small fitting attached to the housing 
which permits support to the eyeglass frame. 

8 Now I would like you to look at the Roanwell 
R70 headset,Exhibit 4 -- 

THE COURT: Are you telling me, Mr. Romanow, 
that the housing lO is the support means? 
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THE WITNESS: Yes. 
THE COURT: Well, if you read the next sentence, 


' T 


it says "Spring clip, 12, such as shown in Figs. 5, 6 
and 7 is provided for this pu-pose." 


What purpose is referred to in that sentence: 


THE WITNESS: It refers to support, the unit as 
a whole -- 

THE COURT: If you read the preceding sentence, 
it says, "Is provided for the purpose of supporting the 


microphone and telephone receiver or other sound translating 


apparatus or tranduscers on the temple bar ll of the eyeciadii 
frame worn by the operator or pilot." H 

Reading those two sentences together it seems 
to me there is a little ambiguity as to whether the support Bi 
means is the so-called fitting 10, which is the housing, Y 
or is the spring clip device 12, or both. 

THE WITNES.: I think it is both. 

THE COURT: All right. 

Q So the housing 10 holds the transducers and the 


clip holds the housing 10 onto the eyeglass frame? 


an unwritten law that counsel in patent cases never object 
to any questions. If that unwritten law weren't in 


existence wa would have had 1000 objections up to now, 


THE COURT: Excuse me. I realize that there ^g 
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standard, and I am going to object to it. 


BRADLEY: I was troubled by it, your Honor 


Romanow, I show you the Trial Exhibit 4, the 
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would have been sustained, but .^is question is 
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headset, and ask you what portion of that headset 
icrophone and receiver? 


The body of this as shown in here holds the body - 


This hols receiver and a receiver at this »ositio 
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Q What is it that holds the unit on the ear? 

A this projection in here, including this little 
Prong and also, of course, the curvature in here, the totali 
of these thinas. What holds it is this portion that I am 
putting my finger on here, the projectian from the house, 

"cluding this little prong. 

Q I show younow Exhibit 5, RoanwellR71 headset. 

I have the same question there. What is it tnat holds the i 
transducers and what holds it on the ear? 

A This body again holds the two transducers, the ۱ 
receiver in this position and the transmitter in this e 
below. It is held on the ear by this rigid extension of i 
the tube which extends from the upper portion and envelops M 
the upper portion of your ear. 

Q Did you participate in some way in the years 
after the Larkin headset was introduced in the design and 
development of theBell Lab Model 61? i 

A Yes, I did. 

Q Describe wiat your role in that program was. 

I couldn't hear tha* very well. 

Q Would you describe what your role in that 
61 program was. 

A Well, I supervised the effort of several 1 


who were involved in the desicn cf the 61, — "I 
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How did you go about that project in exercising 
Sion? 


I had many conference meetings vith my engineers 


how the work was coming. 
Can you identify the people, some of the people, 
ed on that project? 

Yes. There was a Mr. Brvant, who had many years 
rience, and there was a Mr. Hazel involved, there was 
Prescott involved, there was Mr. Mosing involved. 

Were these people members of technical staff? 


They were all members of the technical staff 


About how many years experience did Mr. Bryant hav 

Mr.Bryant, around 35, more than 35 years of ex- | 
c. 

And Mr. Prescott and Mr. Hazel? | 

Mr. Hazel had about 15 years of experience of 
ical assitant nature. Mr, Prescott had about 30 
a little more than 30 years, experience. 

I refer you to an article inBell Laboratories 


which is Exhibit 68. 


Exhibit 58? 
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and in wany instances I would go and look over their shoulder 
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Q The article makes reference to the fact that 


| Bell Laboratories investigation had started 1963, according 


- 


I to the second page of the article, for various possible lig 
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l | 
| Q 68 ۹ 
2 | 
| A I beg your pardon. Yes. 
3 | 
| O Do you know Mr. Petersoa who wrote the article? 
"m 
j A Yes, I do. 


8 
" weight designs. 
Was that investigation involving you in any way? 
j 10 
j A Yes. 
11 
Q Would you tell us what the objects of the in- | 
: F 
| vestigation were? | 
13 || 
|| A It was to develop a new headset of miniature-tyr 
۱ 14 | 
| having a comfort and stability that we hoped to outdo Larki i 
| 15 | 
| | if we could. 
| 16 |! 
| Q What was the intended final use of the headset 
| 19? || 
i | ۹ n 
| after it had been designed? 
18 | 
| A “o be used primarily by telephone operators. 
19 | 
| Q And were any specific paramaters given to the 
20 | 
۱ designers as to what features the headset should or should T 
21 || 
| have,-- were they left to investigate on their own? 
22 || 
A No, there was a direction gi which involved, 
23 l 
| among other things, the use of a voice tut and also 
24 | 
۱ | miaiature components and an amplifier. 
} 25 
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Q fhose paramaters were directives given to the 


group? 
Yes. | 
Q What course did the investigation take? 
A Well, we made four different models which we felt 


had good success possibilities. 
Can you identify in some way what those models 
2 I think there is an exhibit -- I don't recall 


the number -- that shows these models. 


2 Exhibit 69? 

A Oh, yes. 

Q Are they the models you are referring to? 
A Yes. 


3OUTMERN DIS’ ICT COURT REPORTERS U.S. COURTHOUSE 
FOLEY , UARZ, NEW YORK, N.Y. CO 0 App. 298 
۲ " 


t2 


wW% 


سم 
e‏ 


11 


12 


21 


22 


End 5A 


122 
55 pm gwrf 1 Romanow-direct 
Q How did these four models come about? 
A Well, what we were trying to do is have something 


that vould be lighter, more comfortable and would have aood 
voice transiiission and would honefully be better than what 


Larkin developed. 


e referred y 


0 I see these four are labeled Models A, P, C and D 


Would you describe Model A for us? 

A ves. Model A is conventional as far as the tele- 
phone receiver is concerned. It has, thouch, on the lover 
Side 3 projection of a tube which leads to the mouth of 
the individual. This is Model A. 

THE COURT: Where d.d vou say thev ar 
to as 4, B, C and D? 

MR. JANICKE: In Exhibit 69. 

THE COURT: All right. 

THE WITNESS: You want me to state *his acain? 

Model A was a conventional receiver with a 
headband. Then there was a small microphone transducer 
at the louer portion and then there is a projection that 
ones to the corner of the mouth which is a tube. That 
was Hodel ۰ 


Model B had a receiver and transmitter portion 


On one side, it had a tube comina out from the transmitter 
which again went to the corner of the mouth, there was 
App. 299 
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a sort ear plug which went not too far into the ear canal 
but just projected somewhat inside the ear canal, and there 
was a headband. 
L.. Model C, there was a support body acain, but 


this support body -- it had now two tubes. One was 


a receiver tube and one was a voice tube. It was supported 


passed into the ear canal while the voice tube ther  »uld be 
adjusted to be at the corner of the mouth as before. 


Model D now was built on an ear insert type, in 
other words, both receiver and transmitt were attached' 
to -- the body which supported it was attached to the 


ear insert and could be placed into the ear and it was devoid 


There was no tube. There was just the ear insert 
which would go and form a cavity with the ear but there 
was no tube but there was a voice tube. 

Q Is there any re.ationship between that Model D 
that vou have described and the next exhibit, Exhibit 70 
which is the Bryant vatent? 

A Yes. That in almest all details became the 
Brvant patent. 

PHE COURT: D? 

App. 300 
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جس س 


THE WITNESS: Yes, the D became the Bryant patent. 
THE COURT: And that became the Model Y-1? 


THE WITNESS: 61. 


THE COURT: 61? 


THE WITNESS: Yes. 


Q Going back for a moment to Exhibit 69, of the four 


models, A, B, C, D, shown there, is anv of them a post- 


None of them are. 
0 Did your qroup consider a post-auricle headset? 
A In a very transitory way. We considered it and 


made a little lucite model which was very rudimentarv 


but tne outlook for stabilitv was so poor in our own estima- 


tion tnat we just abandoned it. 


Q What became of the Model 61? Was it commercially 

introduced? | 
A It was introduced but it had problems. i 
Q Would you describe them? || 
^ The problems were that operators have an 


antiputhy for inserting anvthina into their ear in supporting 
something from an ear insert. They just didn't like it. 4 
Althouyh at first they were enthusiastic about it, but as 

time went on problems arose. One of the problems aróse 


that the sai insert had to he fitted or had to be fitted 
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to the ear althouadh there were casts made from the eer 


and the ear insert oudht to have heen cood, but in practice 


it turned out that there were pressure points developed an 
they didn't fit as well as they should. So that was a 
proble 

In different areas, people who supplied the 
ear insert were not as skilled as in other areas, 1 that 
tui jut to be à problem 

ne operators would leave and after you 6 
an ear i rt the ear insert was valueless. That turned 


et 


to be a good device bu 
of all the practical problems. 

Q Are you familiar with the Plantronics MS-43 
post-auricle headset? You will find a nicture of it shown 
in Exhibit 66. 


A Yes, I am. 
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Q You have seen this photograph before? ۱ 


l 
A Yes. r 


Q The voice tube here -- is there a voice tube in 


the headset? 
A Yes. There is a voice tube and it emerges from 
the bottom of this device. 


The bottom, as vou support it 


behind the ear, comes down on the bottom. 
Q Will you turn now to the next exhibit -- 
before that, 


excuse me, have you ever seen the MS-43 type 


headset in the market? 


A No, I have not. 

Q The next exhibit, No. 67, is Flygstad patent. 
A Yes. 

C Are you familiar with that? 

A Yes. 

Q Can you describe the structvre for us? 

A The microphone and the receiver are mounted on 


a body which is placed behind the ear. There is an ear 
tube and a nipple that is placed into the ear which comes 
out from the top cf the device and there is a voice tube 
which comes from the bottom of the device. 

Q This patent is assicned to Telex. Have you 


ever seen on the market a device corresponding to that 


patent structure? 
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2 Romanow - direct 
I never have. 
Q you have testified with respect to the Plan- 


tronics MS-43, Exhibit 66, and Flyastad, Exhibit 67, that 


the voice tube projected from the bottom of the housing. Was 


there any design basis or criterion for doing it that way 
prior to 1969? 
Well, I think when you took the tube out from 


3 


you mighc get with the tube. The general feeling was, is 


reason for why he places the tube there? 
A I think he does. Let me look. 

I notice in Column 3, Line 21, it says "Tube member 
12 extends forwardly int encagement with the cheek of the 
operator or along the area indicated by reference numeral 
60 and the megaphone 13 is positioned in proximity to the 
mouth of the operator in a position which will provide for 
the most efficient transfer of intelligible sound energy 
from the particular operator using our apparatus." 

I interpret that as being the shortest position to get 


to che corner of the mouth, 1 


et 
F^ x 
® 
ها‎ 


hortest length. 
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THE COURT: I don't. I interpret that as saying 
that the megaphone 13 ought to be positioned in proximity 
to the mouth of the operator in a position which will 
Provide for the most efficient transfer of intelligible sou 
energy from the particular operator. That means to getting 
the megaphone close to his mouth, doesn't it? 


THE WITNESS: A mecaphone does not do anything for 


Speech. It is so small that -- 

THE COURT: No, no. I am talking about the location 
of it. I don't see anything in that sentence that suggests 
that the tube ought to be short. What I see is that the 


sound receiving orifice at the end of the tube ought to be 
near the mouth. 

If you see anything in there that suggests the tube 
ought to be short, I'd appreciate your directing my atten- 
tion to it. 


THE WITNESS: I think the implication of, at least as 


I read it and I looked at the drawing, was such that it 
connoted to me at least that the intent was to get it to 
the corner position in the most direct way possible. You 


See, it says "Tube member 12 extends forwardly into engage- 


m mm um 


ment with the cheek of the operator along the area indicated 


by reference numeral 60." When you looked at this whole 
thing, it indicated to me at least that hewanted to get it 
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4 Romanow - direct 
there as fast as you possiblv could. 
Was there a: * basis that you know of that would 


1 


Well, people always talked and thought about the 


losses thai occurred in zhe tube. I don't think that many 


designers were as intimately knowledgeable about the 


combinati of the microphone and the pe. hen people 
thought abcut a tube and microphone combinetion, I think the 
lenct!. of the tube, the resonances and that sort of thing 
always entered their mind and thev had in mind, for instance, 
attenuation losses that occurred in th^ tube -- in tubes, 


50 there vas always the -- people always strived for 
having -- if you had to have a tube, let's have the shortest 
possible tube. 


Q How is attenuation a function of length? 


rr 


THE COURT: He has already explained that 
In the properties of tubes as set forth in Beranek 
Por Sound Propagation, does he give any discussion of 
atténuation in a tube? 
À Yes, I noticed that on Page 72 of Berarek, there 
is a formula given for the attenuation constant in circular 


tubes This attenuation constant relates to the diameter of 


the tubs; it relates to the frequency; but more importantly, 
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Fr 
سا‎ 
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relates to the length of the tube and it is given -- the 
attenuation constant is given in terms per unit of length, 
80 in order to get the total attenuation in a tube you have 
to multiply by the length of the tube. 

THE COURT: Well, you got it in, counsel. He had 
already explained it. Attentuation is proportional to 
length, but so be it. 

Q As far as you know, Mr. Rc aanow, which was the 
first post-auricle headset to have the micrcphone and 
voice tube at the n of the housing? 

A The Hutchings StarSet was the first one to have 
the microphone on top and the voice tube emerging from the 
top leadi. 7 io the mouth. 

Q Are you aware of any hearing aid references 
prior to Hutchings which had microphones at the top? 

A Yes. 

THE COURT: What do you understand to be the advantage 
of having the voice tube on the top? Strictly ^or balance? 

THE WITNESS: Balance would be one of the advantages. 
Also, the other advantage that all the internal parts of th 


body which acts as a supp^rt for everything, the mounting, 


you find that the whole body can be made smaller and move 
up on your auricle. In so doing, what you can do is you 


find that the auricle at this point is a little stiffer than 
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it is down there, so you find that the whole thing moves 
upward and it is just more securely mounted. 

Q Perhaps you can illustrate with the Roanwell 
R-70 and 71. 

A We superimpose these, you see. The auricle 
would be placed in here, like this. If you begin to look 
at this in here, you find that this -- there is a length, you 
notice all this body in here, it has to extend further 
down. As it exte:ds further down in here, the cord 
pullina in here, the moment of inertia of these parts, 
the large: proposition, it gets into a position cf your 
ear which is more flexible and therefore, it is just not as 
securely mountei. 

THE COURT: But the support is really on top 
or the earin both instances, isn't it? 

THE WITNESS: It is supported in both instances but 
there is more of a projection in here. ‘ou know the body 
projects beyond this and it gets into a position -- here. 

It gets into a position where the ear is simply not as likely- 
it just doesn't restrain it to the sime extent. 

THE COURT: I'm not sure I follow you. I should 
think chat in both cases, neclecting for the moment the 


torque imposed by the cord -- 


T ^ WITNESS: Should we mount it? 
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۱ THE COURT: The weight of the thing is going : 

to be imposed in a downward direction, so the basic support 

has got to be on top of the ear. You can't support the 

9 ۱ weight by attaching something to the bacx of the ear, It 


6 | has to be attached to the top of the ear. Whether or not 


| 
i 7 | the bulk is around in back or whether the bulk is on I 

P 8 | the top, in both cases you are going to be Supporting it 
: 3 | at the top of the ear, arə you not? g 
M 10 | THE WITNESS: Well, the additional factors j 
Kk 11 | hich maybe I have to demonstrate to you. | 
el 1 
i | 
p 3 | i 

14 | 


S 8 
me 
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You notice in here that the whole body -- I have 
to get this -- that the whole body projects further down, 
SO now when you do this in here, for me-- I don't know 
whether you see small movements in here. 
THE COURT: I wasn't watching ther 
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THE COURT: All right. 

THE WITNESS: Is this. That in this -- in the 


Hutchings model in here, this now is mounted on your ear in 
this fashion. What you do, you additionally get the nippie 
to mount into the ear channel or ear canal which goes upward 


and forward, so now whenthis thing -- when the headset is 
| 
| 


mounted in this way, there is a push, it begins to push back 
also. 
In othor words,it gives you an additional support. 
TEE COURT: You mean because of the stiffness 
of the tube? 
THE WTNESS: Yes, because of the stiffness of the 
tube. When you begin to move your head, you see, you can 
do like this and the tube remains in a very good position 
in here. iode | 
With the other device, let me try the other one 
in here, the situation changes somewhat. It is more difficult 
to insert it into the ear canal because you have to come down 


| 


and it pushes upwards so it is a little more difficult. 


n 
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THE WITNESS:Small movements occur in here. "ou 1 


to 


3 | notice in here this will begin to move. ۱ 

E | THE COURT: 1 can't see it.But isn't that | 

9 | unit that you now have on supported at the top of the ear? E 
y / 6 ۱ THE WITNESS:It i- supported at the top of the i 
۱ il 

7 | ear this way, but the movement of inertia, the parts in | 

8 | here that I have weighed and which begin, as you move the A 


9 | backwards and forwards, they remain still, they resist motio 

10 | There is more of it away from the point of support. So in 

11 ۱ that way they are less securely mounted. 

: 12 | THE COURT: I understand now.It is important to i 

13 | get the mass as close to the point of support as possible. 

14 | THE WITNESS: As possible. Exactly. Now, I have d 
| 15 | an ear, I have a mar's ear and of course it is used for many 
| 
۱ 16 ۱ of the operators and their ear, I find that my ear is about 5 

` | 17 | half ar inch bigger than Mrs.Clinton's ear and also less "Td 
| 18 | She may be an operator, just a typical woman. 1 

19 | THE COURT: I think she is anything but — 

s.s 20 | I know she does have small shell-like ears. i 

21 ۱ THE WITNESS:There the support problem is more KE 

> | difficult. 1 

2 | Q Mr. Romanow, this morning Judge Connor asked 2 

24 question, we were talking about hearing aids, that some of LE 
| 25 | them had tubular members over the top leading to the ? 
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[ 
microphone and the Judge asked why in a hearing aid would 
youw ant to use a tube to the microphone. 
Can you answer that from any of the references 


that show top mounted mikes in hearing aids? 


You have to get from the receiver in some way to 
your 1 You had to insert it and get it into the ear iesaki 

THE COURT: Excuse me, vefore yo. go any further. 
Youe ither misunderstood his cuestion or he misunderstood 
my qdusstion,because you are not answering the question I 
asked but I think I know the answer now anyway. As a matter 
of fact, one of the patents that ve have talked about here 
showed a, what I would call a tube. He says it is too short 
to be tube, which extends to the microphone. If you got 
a mic ophone buried inside the housing, obviously there 
has to be some kind of inlet for pressure waves for it.to 
receive sound. 

THE WITNESS: Yes. 

MR.JANICKE: I have no further questions. 
CROSS-EXAMINATION 
BY MR. BRADLEY: 

8 Mr. Romcanow, I understand that some of the large | 

headsets you spoke abcut this morning vere in response to 
a sucvey rhat United Airlines ran in 1960. Do you know of 


any reason .hy any of the companies that were contacted would 
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not have set up a special project to develop a lightweight 


A No, I don't know of any reason why they wouldn't 


C Do you know the extent of the market for head- 
sets in the airlines field in 1960,1961? 


۸ I know it wasn't too large. 


headset? i 


Q One of the witnesses testified that approximately 
500 would saturate the entire market. Would you agree with 
that figure as an aprrcximation? 

A I have o knowledge of my own as to the market. i 
3 Do you have any knowledge as to how many United 1 
Airlines intended to purchase in their first purchase order 
to equipt their fleet? 

A I have no knowledge whatsoever. 

Q T show you Plaintiff's Exhibit MM and I direct 
you to Tab 16 -- 

MR. JANICKE: I believe that is Defendant's 

Exhibit, 


MR. BRADLEY: I am sorry. Your Honor, our 


THE COURT: 16? 
MR. BRADLEY: | It is MM. The exhibit number is 
MM, double alphabet, and it is Tab. 16. 
THE COURT: All right. 
» fou will see on the first page of this, they hav 


evhibits are in the batch over there. 8 
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a Listing as to the number of headsets which they called 
Minitels at the time for airplane. It Says for captain 


and flight otficer positions. And they had a total of 


- i 


214 with 55 spares, making a total of 269. And then there is 
an asterisk, and at the end of that memorandum there is a 
note saying the original estimate was actualy 250. 

Q I woulc also like to show vou Defendant's Exhibit 
D which contains an ad, dated December 1962, which shows the 
price of tne MS30 here, it was called, with a T30 amplifier 
to be 367. That is followed by a Subs. uert ad of February 
'63, which shows the headset itself for $35 with a quantity 
price drocping to 30. 

Did you see those figures 
A Yes. 
Q For a purchase order of 250 units at a price-of 


thirty or $35, do you think in your experience that would 


warrant setting up a R & D effort to develop a lightweight 


headsec? 

A If that had been the only market, probably not, 
but think there were other markets in the mind of the 
people. This may be only a breach into the technology, 


SO I wouldn't know. 
» Well, directing vour answer to my question as to 


that particular market, do you feel that it would not warrant 


SOUTHERN DIS") CT COURT REPORTERS US. COURTHOUSE App. 314 


۶ . ۷ VARE NEW vo^ vv 22 ۰ 6۵ 


4 


es | us 3 


[91] 


21 


r ; ی ربص‎ die Ek SERES, A A, و‎ R درا‎ tt c RC TNS E a 


138 


zb-6 Romanow-cross 
settting up a R & D effort to develop a new headset? 
A I know at Bell Labs we wouldn't have done it. 


I don't know what people outside would do. 


Q And if someone were interested in another market, 
such as the telephone industry, do you think it might 
have been likely that they would develop a headset for that 
industry directly if it had a much greater marketrather than 


respond to United Airlines' ad which had only 250 units? 
y 


۳ —-— 


A I think they would. 

Q I would like you to take a look at Defendant's 
Exhibit ^, which is a prior art book relevant to the Larkin 
patent. 

A What is the exhibit number? | 

Q The book itself is C. | 

A Yes. 3 

Q And I direct you to Tab 2B, to the last flyer | 


A Yes. 


Q At the bottom of that page -- I note for the recor 
! 


first of all that the flyer is date coded at the back 2-59. 1 


Do you see that? j| 
A Yes. 2-59. | 
Q Now, on the first page of the flyer, at the — | 
there is shown the telex twinset, which I believe you [| 
| 
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21-7 Romanow-cross 
mentioned and you indicated, I believe, that that has 
acoustical tubes to the ears, does it not? 


“es. 


hw 


How, On the top of the pace, it shows a boom mike 


headset which weighs three and a half ounces. do you see that? 
A this one in here? You are referring to this? 
8 Yes. 
Yes. 

Q Which shovs the Picture of an airlines officer 
ana that is made from the twinset with acoustical tubes with 
a boom mike attached to it, is that correct? 

Yes. 


N Now, 


H- 


n addition to the one pound headsets that 
United received, they also received one of these. did they 
not? Maybe not exactly this construction, but described 
essentially this way, isn't that correct? 

A I don't know anything about it. I wasn't involved f 
in this kind of approach, so I don't know. 

Q You don't know whether they received a headset 
such as that? 

A I am not -- not from first knowledge, I don't 
know anything about it. 


Well, if you look back at Defendant's Exhibit MM 


SOUTHERN ۵۱5 CT COURT REPORTERS Us COURTHOUSE 
FOLEY. UJARE NE^ YORS N v - 9 7.458€ 


App. 316 


N 


wr 


= 


11 


- 
to 


13 


14 


18 


19 


25 


140 


2-5 Romanow -cross 
A Which number, please? 
C Exhibit MM -- 
IHE COURT: Which tabe he wants to know. 
It is Page 23. 
Yes. 
Q You will see starting on Page 3 it mentions next 
in your memorandum, then identifies it December 19, 1960, 
you menticnec Telex and you state that they have offer i 
a sample of a new development unit estimated to be completed 
in Uê * 6L. Did they ever give you that sample? 
I believe the man did bring it in and it was 


basically their twinset headphones which are lightweight hea 


1 
EH 
i 
i 
i 
i 
i 
i 
à 
J 


phones with a boom, with a pivot boom added to one side with 


a large microphone. And it was close, but still was not 
what we were looking for." - 
Do you see that? 


A Yes. 


es. m$ DG 53 MS en Gm 
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0 Was that essentiallv talkina about the boom mike 
headset we looked at in Defendant's Exhibit C? 
I think it does. 
vould like tc refer to cne other pace 25. 
A Same tab number? 
same book, ves, Defendant's Exhibit MM. 
Jn line il the question is." What was United's reac- 
tion to that Telex unit when they finally delivered the 
sampi 3 showed you the sample? 


mouth 


, and ۵ 


If you placed it there for talkina and moved 


it for ics licht weight, it was relativelv rucced 


comfortable to wear. The only real objection we had 


سا 


the larae boom microphone that was in front of the 


Of the pilot. 


5" What was the objection to that? 


"A Just from a mass standpoint. It would not stay 


there. 


N 


- 


00 


13 


14 


your head around to do other cockpit duties, this particular 
one would walk away or move, it would not stay there, it 


woulda reduce your output in transmissions to the cround. 


that 


318 


eae e r , 
injury from having 


Q Was there any danger 


the boon microphone out in front of the mouth? 


Lo you understand that to mean, Mr. Romanow, 


App ۰ 
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the opportunity, when the head was moved, the mike wouldn't 
track because the mike was at the end of the boom in front 
Or the mouth? 
I think that would be one of the problems. 
The other thing that is refer: +o, it says here, "Jusc 
from a ñas» standpoint it wouldn't say there. If vou 
ed it there for talkinc and moved your head around to 
ler cockpit duties, this particular one would walk away 
Ic wouldn't stav there. t would reduce vour out- 
115 5168 to the around." 
So in fact what thev sav is the boom would not 
stay in the right position. 
Q And that's with movement of the head? 
A I assume that's what he savs here. 
THE COURT: Excuse me. 
It says from movira the head. 


THE COURT: This unwritten law seems to be working 


| 


1 


|both sices.I don't know what useful purpose is gained by showin 
this man a deposition of another man and askina hir what it 


means to him. Is he being cualified as an expert in reading 


the English 7 


1 
۱ 
i 
i 
: 
I 
I 
i 
I 
1 
1 
i 
J 
1 
4 
J 


MR. BRADLEY: Your Honor, I have one further auest 


along these lines. The witness has spoken about the very 


۳ 


4 
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to ask nim about this one which was three and 


and I Just had one other question. 
THE COURT: I am not trvinc to interfere with vour 


examination, but it seems to me that I have to defensively 


think about the length of the trial and all you are 
is ask him what he thinks about the testimonv 


of another man or what that testimony m 


1 3 ; 3 nm * 
beliz.e ^1 are really helnina the Court. 
‘OW, 11 you have some other "uestion, co richt 


ahead and let me not interfsr: 


HH 


MR. BRADLFY: 


- 


MR. JANICKE: I wou 
this problem we both seem to have. I think the 


stems from the large 5 paces of aareed facts that we 


have in the case. It makes it verv difficult, since we are 


not aoing to prove anvthina, to cet that before vov to lay 


the predicate to ask the vitnesses cuestions. That 


was my difficulty in trying not to lead the witness because 


all these facts are agreed 


I didn't want to take un the Court's time with it, 


THE COURT: I wasn't th ‘ing about merely leading 


but other types of question 


5 that could have been objected 
to í re l1 the first time I had a trial acainst a 
general attorney out in Chicaco -- the attornev on the other 
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2 side incidontally was Burt Jenner, later of the Warren 
3 | Commissicn and of the Committee To Revise The Federal Rules, $ 
4 and 1 would think that of the first hundred cuestions I aske 
5 he objected to 50 of them and the objections were sustained 
LI 
6 at least 95 per cent of the time. It was a different world 1 
t than I, as a patent attorney 4 been used to. 


[| 
People ask in patent trials auestions which are 
l- ing, which ask for hearsay, which ask for all kinds è 
۵۶ Opinions for which the witness has not been qualified, £ 
and patent attorneys are such centlemen that they wculd 
never think about objecting to the ferm of a cuestion or P 
to the provriety of it. 1 
No doubt it does shorten the trial in many 
instances, sc I sho: i.d be the last one to complain if it $ 
has that effect. But when I sense it is not shortenina 1 
| it but lencthening it, then I do have a position to protect 
18 and I will do so. 1 
Pardon me. You try the case and I will listen. H 
H 
à 
B 
i 
1 


MR. BRADLEY: We will try to move along as fast 


| THE COURT: I appreciate the work havina gone 


| into preparation. I haven't seen a case vet which has 


X 


been as well prepared in terms of the markina of the 


9 9 5 r ; 
25 exhibits and the furnishina of the Court with copies of 
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the exhibits and so on. So I compliment you very much on 
that. 


BRADLEY: Thank you, your Honor. 


r. Romanow, I have one further auestion alone 
those iines, and what I have done is made an extra copy of 


one or the references in our book C which falls behind Tab 3. 


I would like you to look at that in connection with this Telex 
heaaset for- the boom mike headset and I 
to British Patent 716, 801 and to pane 2 thereof in the 


right-hand column. 


0 


We have colored this vellow 
85 and it savs: 


"It is known in an operator's headset to use a 


to the receiver or to the end of the head harness 
Cpposi the one to which the recciver is secured." 


Do you see that? 


) It further savs: 
"It is difficult with this arrangement to avoid 
disturbing the adjustment of the boom when the head is moved 


due tu the inertia of the microphone. It is now proposed"-- 


and to q1v2 vou the context of it now, this was published 
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mineature microphone mounted on an adjustible boom secured 
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N 
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in 1954 -- "it i- now proposed to fix the microrhone to | 
the nead harness and extend the sound inlet by means of 
a flexible duct terminatinq in a flare opposite the mouth. 

Fig. 4 shows this arrangement with a segmented duc 
You might look at Fig. is 


Mr. Romanow, in the 1950s and 1960 or 1961, if 


a man had the Telex boom mike in front of him with the 


sti. 
Ü 
i 
problem we have discussed and he had this reference in - 
of him, wouldn't it have been rerfectly obvious to replace | 
the boom microphone with a microphone up at the head harness 
and an acoustical duct down to the mouth? i 
MR. JANICKE: Your Honor, I will object to that 4 
question since the obviousness issue in this circuit is one of 
law. 
MR. BRADLEY: Your Honor, at least the New Federal 
rules certainly permit conclusory cuestions of opinion. 
THE COURT: They haven't gene into effect yet, 


have they? 


MR. BRADLEY: No, but I think that this will be 


on tnis. 
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The wav the 
conclusion. That isn' 
question which segregated out the factual aspects of that 
But when you simply ask him 


whether it is obvious, apart from the leadinc nature of 


the question I thin* vou are askina nc that is a leg 


conclusion. 


wouldn e the directions necessarv to make a 
headset with acoustical 
an acoustical voice tube 
This is not 
partially exponential. 
THE COURT: But only partial? 
THE WITNESS: Yes, but 
characteristics of a horn rather than the characteristics 
They are two different voices. 
Is a horn not a tube? 
A horn is not a tube because a horn chances 
cross-section, a tube does not chance in cross-section. 
Isn't a horn described in the acoustical standards 


as a tube? 


to my knowledce. 
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THE COURT: Let me ask vou this: What is the 


exhibit aumber of the British reference? 


HR. BRADLEY: This is part of Defendant's Exhibit 
C, your Honor. It is behind Tab 3 and I just made an 
extra copy tor convenience. 
{HE COURT: All right. 
0 You will note that cn the first page of the text 
of the British Patent it speaks of che extensions ^s an 


acoustical duct on the bottom line, 47. Is an acoustical 


duct different than an acoustical tube? 


"D 


May I give you some example of a duct? When you 
talk about acoustical ducts, you picture somethinc that is 
more like a duct which transports air, used for air 
transport, it is not somethina like a small tube. 
THE COURT: Like the Hudson Tubes? E 
THE WITNESS: No, but air ducts transport air, 
for instance, for heating purposes. 
O Is that what an acoustical duct is? 

A I have to think hard because it is termiroloqy 
at isn't usually used. You talk about ducts, vou talk 
about orifices, you talk about conduits, vou talk about 
exponential horns, and I don't auite know what an acous*ical 
duct is. 

THI’ COURT: Let me ask you this, Mr. Bradley: 
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is this British reference your best voice tube 


MR. BRADLEY: No, it isn't, your Honor. 
THE COURT: Whv don't we co to the best art? 


He has got too easy an escape on this one. I can see that 


| 


itis a horn- It doesn't pose cuite the same problems, as he 


has already explained, as one of these 25 mil tubes. 


2c 


tR. BRADLEY: I was goina to call the vitness' 
attention to the dimensions c£ the bcre through this tube 


even though it looks large in che Grawina, and I refer 


to pave 3, the left-hand column in line23, which indicates 
the diameter of the hore of secments at the narrowest 
point is .187. 
^ oe a | 
THE COURT: Where are you readinc from? Did you 


Say page 3? | 
MR. BRADLEY: Pace 3, ves, vour Honor, the left- 
hand column, line 23. | 
THE COURT: That isn't what I see. ۵ must be 
looking at different references then. 
MR. BRADLEY: This is Patent 716,801. 
THE COURT: All right. I see. Al] Eight. £ 
withdraw mv earlier comment. 


hin 


MR. BRADLEY: The one you are lookine at is in 
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2 THE COURT: So I noted. Okay. I withdraw my | 
3 | comment. i 
4 | Q We are on British Patent 716,801? 5 
5 / 4 و 8 شا‎ 
S ( On page 3, left-hand column, line 23, where it i 
7 savs dianiscer of bore of seaments at the narrowest point is 1 
8 ۰.187. That's 3/16 of an inch, is that richt? 
3 Yes. 1 
10 0 Is that a relatively small voice tube? a 
11 ۹ No, it woulén't be. It would be larcer than a 
12 small voice tube. E 
13 | 0 Would it be a voice tube? H 
14 A If this tube was continuous and nothina else, 
15 it would be a voice tube, if it were continuous and there wad 
16 no attechment. 4 i 
17 O You mean at the mouth end of it? 
18 | A Right. 3 
19 | 0 I refer you bac’ to vefendant's Exhibit D and in £ 
20 | the last flyer there just before the back cover it shows | 
21 what is called a PAC-1 acoustical coupler for backaround 1 
2 | noise reduction and vou can see that also on the next page. g 
1 2 | There is sort of a spoon-shaned coupler that attaches 
24 to the and of the voice tube and this is one of plaintiff's i 
25 MS-50 unit F] 
| à 
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Would you say the inclusion of that spoon at the 


end or the voice tube means that it is no loncer a voice 


tube? 
A It still is a voice tube. 
O Is that also true of the British reference? 
A 0۵۶۰ IE isn't, 
hy is it not? 
ne British patent has a larce extent in here 
The tube ( the sound nressure enters in here and travels 
up here and gets -- and there is a chance in cross- 
section, so the pressure chances continuouslv as it comes 


from here to the voint of th 
thing that vou are seeing there acts merely as a reflector, 


it does nct act like a horn because it is much too small. 


) Would you say a secment of that acoustical duct 


you are referrina to in the British Patent is an acoustical 


And ir vou added this seament to the lichtweicht boom head- 


set mike that we discussed that had the problem o£ the 
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boom sv inging as indicated in this patent, would you then a 
have a headset with an acoustical voice tube and an acoustic 


No, because if you added this horn it would have 


different properties from a tube. It was vastly different 
I thought you indicated it was an acoustical tube 
down tc the entry portion? 


But this is a composite, vou see. You can't 


= 
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acts like a composit 


MR. BRADLEY: Your Honor, there is a lot of tech- 
nical testimony and I might be a^le to expedite the 
testim-ny if we were aoina to break for today. 


THE COURT: It is 


0 
c 


r normal breaking time. 
take it vou have a significant amount of cross examination 


remainina3. 


à 

| 

i 

P 

l 

It acts as a tube and an exponential horn. à 
$ 

H 

` 

i 

MR. BRADLEY: What I would like to do is cet y 

it toyecher so I could minimize the time in court. 
THE COURT: All ridht. We will adjourn until 5.8 

O'clock tomorrow. I understand that you are acing to read [ 
the summaries of the other depositicns unless I ec. 


MR. JANICKE: That's richt, your Honor. 1 


THE COURT: That is only this volume, You have i 
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alreadv read the one. It is all that remains. 


3 A 7 t ۰ 
MR. JANICKF: Only a total of 61 6۳۴ or ten pages, 


E CHE COURT: I will read it tonicht, as I promised. 


(Adjourned to 10:00 a M., March 18, 1975.) 
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Plantronics, Inc. 


Rcanwell Corporation 


New York, New York 


March 18, 1975-10:00 a.m. 


(Trial resumed) 


THE COURT: Good mornina, centlemen. I 


apclouize for the change of venue. This courthouse is 
undergoing some renovation and we lost three courtrooms. 


If you saw the courtrccms, vou would realize it isn't much 
of a 16985 , but we are short on courtrooms so we have to 
hop around to wherever there is en empty spot. 


I have cot here conie 


ua 


of the memorandum which 
I wrote on the motion to strike the affirmative defenses. 
There is a copy for each side there. If you will hand them 


around. 


MR. ARNOLD: May it please the Court, we now have 


the stipulation with opposing counsel as to the admissibility 


of Plaintiff's Exhibit 140 and we would ask, on the basis 
of that stipulation, that it be admitted in evidence. 

MR. BRADLEY: No objection. 

THr COURT: What is it? 

NR. ARNOLD: It is a coi!»ction of the articles 


out of Mr. Moi's deposition, sor: which are repeated 
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in other exhibits, orobablv most or them, but they 


are ccllected together because of their relevance to 


each cther durina the course of a certain »ortion of the 


testimony. 


THE COURT: All riaht, it will be received. 


(Plaintiff's Exhibit 140 received in 


MR. ARNOLD: Responsive to the Court's recuest 
wea talked to our principal last nicht and Mr. Clark and I 


visited with each other. It micht hr more appropriate 


for Mr. Clark to indicate what his client's position was 


THE COURT: You probably would not like to have 


this on the record. 

MR. ARNOLD: It doesn't matter to me. 

MR. CLARK: I would prefer it not tc be on the 
record, 


THE COURT: All ۳16۳, it can be off the record. 


(Discussion off the record.) 


MR. BRADLEY: Your Honcr, one other hcusekeepina 


tem on our motion to withdraw the stipulation as to the 


ROanwell sales to others than Western Electric. I believe 
you indicated yesterday that that i..ttion would be granted. 


THE COURT: That is co. -.t. With the understandi 
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that because this come. pretty close on the start of the 
trial, that if the plaintiff wants anv additional discovery 
as a result of this change of position, I will grant the 
right cc have such discovery aftc: trial. 

MR. BRADLEY: We would not oppose that, your Honor, d 


nor would we oppose a CPA comina in to check the ficures. 


MR. JANICKE: Before we beain, I have two mechanica 


Guestions, your Honor. The first is with respect to deposi- 
tiCi* and how they stand in the record I know we submitted 
Summaries and so on. Are the depositions deered to be 


in tL. record by virtue of submission of the summaries? 

THE COURT: The depositions are not automatically 
in the record,even thouch they are filed in the Clerk's 
Office. If you want an entire deposition in evidence, 
you should offer the deposition, makina sure that the 
transcript is in fact in the Clerk's Office. In case 
of a dispute between parties as to whether th summary 
is accurate, I will look at the deposition and determine 
wnose position is correct. | 

If there is no dispute as to the summaries, 
then I'll simply read the summaries instead of the 
depositions. 

MR. JANICKE: I ۵ | 


THE COURT: I take it that vou each read the 
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other's s meries and made what objections you want to make 


with respect to the accuracy of the other oartv's summaries. 


MR. JANICKE: I have. 


HR. BRADLEY: Your Hono, we have not read all 


theirs vet but I will try to do that toniaht. We have 


introduced, I believe, the actual transcripts of the 


depositions as exhibits, the ones we wanted in. 
THF COURT: All richt. ‘ou should do likewise. 


In other words, if vou want to offer a deposition, 


cive it an exhibit number and it will be received in 
evidence. You don't need to aive exhibit numbers to the 


summaries of depositions but vou may if you want to. 


MR. JANICKE: As I understand Defendant's Exhibits 
have not been received in evidence vet. I have objection 
to sever.' of them and I don't want it to be understood 
that thev are all admitted bv virtue of beina in the box. 


MR. BRADLEY: We haven't offered them vet. 


> 
9 
‘o 
w 
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ی‎ 
mm 
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THE COURT: I won't look at them ii ou tell me 
that thev a not admitted or if you tell me they will be 


objected to. 
IR. JANICKE: I have ou: other question. Yester 
day vou asked if we ,ntended to reai anything, that we 


inform you in advance so we can dispense with reading it and c 


my quescion has to do with the statement of acreed facts. It 


runs some 95 pages. 
UHE COURT: I will reai that. You don't need 
to read it And believe me, I will aet more out of it from 


reading it than from sitting here and hearing it read. 


MR. JANICKE: My problem is w.-i. .«amining wit 
nesses. If you are not familiar with facts, " am assuming 
facts not in evidence. That is thc problem. Since they 


are acreed facts, I am assuming they ought to be in evidence. 
THE COURT: They are not necessarilv in evidence, 

but the necessity of evidence is dispensed with if they 

are agreed facts, I am bound by them. I will accept them. 
MR. JANICKE: That is what I wanted to know. 
Thank you. 


THE COURT: In examining the witness, if your 


questions assume a fact that is in one of the agreed facts, 


I assume that there won't be an oj,jcction on that basis. 
Tf there is, then the -ı proposing the question 
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can direct me to the agreed facts and I will look at the 


=. 


one in question. 


MR.JANICKE: I thougnc that might explain some 


i 
n 
ar 
2 

i 


of what happened yesterday. 


THE COURT: Please don't be dismayed b; my 


comments. I don't want to use this pedestal as a basis 


5 


for needling counsel or as a privileged position for 
needling counsel. I can't help but be struck by the diffe 
ence netueen the way cases are tried by patent counsel and 
the way cases are tried. by all of the other members of the 


bar. This is not something that I was so acutely aware 


of, until I came up here and started listening to negligence, 
lawyers, admiralty lawyers and all other kinds of lawyers 
try cases,and believe me, there is about as much difference 
between those two worlds as any two I can think of. 

And I didn't expect to find it. But it #s a 
fact of life. And I am not saying which way is better. But 
it is a striking difference. 

MR . BRADLEY : Your Honor, should I continue 
with questioning Mr. Romanow. 

FRANK FREDERIC Rr OMAN OW resumed. 
CR.SS-EXAMINATION (continued) 


BY MR. BRADLEY: 


Q Mr.Romanow, I want tc hand you Defendant's 
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۱ 
۱ 
| 
Exhibit C and just for purposes of clarification, I would | 
I 
| 


like to mention that the defendant's exhibits have been given 


letters A,B anå C, and so forth, cather than numbers, and 


that the letters are in each case on a little blue tag on the 


front of the exhibit. 


In addition, in some of the books, the prior art. 
| 
bcoks where we have tabs, there may be more than one document 
behind the tab. This is done where the documents are related 
to each cther, such as a patent and a publication ی‎ E 
to it. In those cases.we put little green tabs on the 
Side cf the secondary document. 

I now hand you Defendant's Exhibit C and I ask you 
to tren to Tab 4 which shows Dreher Patent 2,904,640. -— | 
I w... mention that we have added coloring to some of the 
patents to show what we think is some of the pertinent parts 
of them and if you find this distracting, please just ignore 
AK. | 

Were you aware of this patent at the time of 
the work at Bell on the Yl? 

A 1 was not. 


0 I believe you testified yesterday that the tube 


21 is a voice tube, is that correct? It is colored green? 


I don't call it -- well, it is a small tube. 
| 
9 Would you call it a -ice tube? | 
| 
| 
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A Ho, it is because it doesn't -- a voice tube 
is usually referred to one that conducts from the corner of 


the mouth to the ear. This is an ear tube. Ear insert tube 


or something like that. 


Q Does this conduct the voice? 

A Yes. 

Q Let me ask you again -- 

A the voice from a distant person. It doesn't co 


duct the voice from the mouth position to the microphone. 
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MR. JANICKE: You are looking at the wrong 
exhibit. 
THE WITNESS: I beg your pardon. 


MR. BRADLEY: I wonder if we could strike that, 
your Honor. 
THE COURT: All right, that ray be stricken. 
Start afresh. 
MR. BRADLEY: From Tab 4. 
Q I am sorry, Mr. Romanow. 
2 L am sorry, too. 
Q Let me ask you were you aware of this patent at 
the time your work began at Bell on the Yl? 


E There is so much reverberance here I have 


trouble hearing you. If you come a little closer, it wovld | 


be a big help. 

Q Were you aware of this patent at the time of 
the work at Bell on the Y-1? 

A No, we weren't. 

Q I believe you testified yesterday that the tube 
21 in the patent is a voice tube, is that correct? 

A Right. 

Q Let me say first this is an ear mold supported 
headset, is that correct? 


A Yes. 


SOUTHERN ۵۱5۲۱6۲ COURT REPORT==5 J.S. COURTHOUSE App. 340 
FOLEY ۰۱,۱۸ 8 ۶ , NEW YORK 4 TO 7-4580 


2A 


۱۷] - 2 Romanow-cross 163 
0 In the portion that is No. 11 and colored blue 
on the ear mold,that projects into the ears, does it not? 
A Yes. 
Q Do you know how close it projects into the ear 


in terms of how close it is to the ear drum? 


A I can only guess. It would be a centimeter awa 


from the ear drum, of that order. 


Q That would be an approximate figure? 
A Very approximate. 
Q Is the passage through the ear mold from the 


transducer 16 to the end of that tip 19 an acoustical tube? 
A It is a small, very small, tube. It would not 
have the properties that I referred to, the recurring pro- 


perties that we talked about yesterday. 


Q But. you would characterize it as a tube? 
A It would have one of the residual properties of 
the tube. It would have a mass in there, what we refer to 


as a mass effect. 


Q But would you characterize it as a tube? 

A 1 would say it is a very small tube. 

Q Would you characterize it as an acoustical tube? g 
A ïn describing it and looking for the properties 


of, sav, this whole combination, I vould say it would be a 


very small tube. 
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Q In terms of what is generally used in tre field 
111 terminology, would this generally be spoken of as an 
acoustical tube? 
EY People would call it inr different ways. Some 
people would call it an orifice,some a port, some an opening. 
| 


There would not be one common terminology for it. 


Q But some would call it an acoustical tube? 
E Some would call it a short acoustical tube. 
THE COURT: ¥ are talking now about the Exten- 
sion 2 | 


THE WITNESS: Yes. 

MR. BRADLEY: I am talking about the entire 
Passage, your Honor, actually the opening space through the 
ear mold. 

THE COURT: The whole passageway? 

MR. BRADLEY: The passageway from the transducer 
into the edge of that tip 11. 

THE WITNESS: 1 thought you were talking about 
this biue section in here. 
Q I was referring to the actual passage through the 
ear mold from the transducer to the end of that tip; 

A If I talked to another person who was versed in 


the art cf acoustics, I would say tu him there is a small 


cavity adjacent to the receiver. then there is a tubular 
I 
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would be another cavity which is larger because now the 


165 
gwb -4 Romanow-cross 


cross-section changes. There would be 5 cavity which is 
adjacent to the ear drum. This would be my description 
of it. 

Q I am not sure I understand. Just as you leave t 
transducer l6 in the interior of the ear mold, there is a 
cavity area there, is that correct? i 

A Yes. As you leave it here, there is an "n 
portion in here which I would cai! a cavity because it is 
varying, it isn't tubular. i 

Q From that cavity to the end of the tip 19, that | 
is what I am referring to. Would that be an acoustical 
tube? I 

A You can call it a tube maybe, but I, in talking 
other people, may not call it a tube. I may call it an 


orifice, I may call it a hole. I doubt that I would call it 
a tube. 

Q So if I understandyou correctly, some people 
would call it an acoustical tube and some would not? 

A They would call it by a different name because 
they don't have the properties I am talking about, the 


recurrzance or resonancy. 
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hand vou a copy cf that, which 


and I refer you particularly 


this ccrrectlv, 


receiver into an ear mold, is 


receiver here and we are talking 


that for me, please? 


heavy cross hatched lines 


App. 344 


NEW YORK, N r CO 0 


Have you written a verv well known paper in the 


0 Just below the receiver where it has those heavy 


2bam qvrf 1 Romanow-cross 


9) 


field entitled Methods F 


Hearing Aids? 


9 I would like to 
is Defendant's Exhibit BB, 
to paqe 297. 

If I understand 


condicion for measurina a 


A Riaht. We are talkinc about 297 and we are 


talkina about this little 


about this and the cavitv 


Q And you are referring to Fia. 3? 
A Right. 
e Just below the receiver there is a portion that 


would simulate the earpiece or ear mold that would be on 


the wearer that the receiver is pluqaed into, is that 


correct? 


A 10۱11 you repeat 


cross hatched lines, those 
represent the earpiece -- 


A Richt. 
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-- ear mold which the wearer would be wearinc, 
is that correct? 
A Right. 
Q In this drawing, do vou iefer to the ۵ 


thrcuuh that as a tube? 


A Yes. 
0 And also in the text below where it says the 
lenath and size of the tube corresponds to the representati 


sive cof holes in earpieces? 


A Yes. 


in 1942, you referred to that passaae as tube? 


H 
| | . 8 
A Yes. It is an idealized situation in this case. | 
It doesn't represent quite what Dreher has in here because 
of the varying cross-sections in here. This is an idealize 
situation and it was referred to as a tubular portion. 
0 And the idealized sutiation is to simulate the 


actual situation which would be, for example, as shown,in 
Dreher? 

A As well as one can. 

Q You mentioned vesterdav about the use of hich 


impedance microphones. 


8 And I notice in this Saue article where you have 


SOUTHERN ۵۱5۲.۱۲ COURT REPORTERS U.S. COURTHOUSE App 345 
LJ 
FOLEY 3 WARE NEW YORK n CO 7- 4860 


n 


-1 


12 


13 


14 


15 


16 


p 
N 


18 


19 


21 


gwrf 3 Romanow-cross 168 
the tube facing into a microphone and don't you call 

out here at the end of the same paraaraph we are talking 
about on page 297 that to use a hich impedance transmitter 
or micrcphone 


Yes. This refers to the mechanical impedance 


in here 
Q Yes, mechanical impedance of the microphone? 
jaht. 
IHE COURT: What exhibit number were you referrina 
to 
MR. BRADLEY: The article is Fxhibit BB. 


( Mr. Romanow, would vou turn to Tab 4-B of 


Defendant's Exhibit C. 


Q There is shown there Henderson Patent 2,939,923, 
and I refer you particularly to Fia. 1. Do you see that? 
A Yes. 


Q This shows an ear mold with the receiver pluaged 


0 And a projection out of the ear mold, is that 


rhe projection has No. 7 jn it. Would you call 
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that 22 an acoustical tube? 
Vell, »v the definition we cave vesterdav, in orae 
to differentiate between the voice tube and the ear tube we 


made the difference between somethira that has some 


length to it in which the resonances would be cuite apparent 
On that bàsis, accepting that definition, this would be an 
orifice rather than a tube. 
Q Let me ask you, rather then usina that definition, 
et me ask vou what is generally understood in terminoloacv 


in the field. 


A If I talk to another acoustician I would talk abou 
an orifice attachment. 
THE COURT: What exhibit were vou referring to 
there, counsel? 
MR. BRADLFY: Tab 4-B of Defendant's Exhibit C, 
your Honor, the Henderson Patent. 
Q Mr. Romanow, I would like to show vou another 
document which is apparently one that vou authored and 
it is designated Defendant's Exhibit Y7-3 and perhaps you 
couid indicate what that document is? 
A The document in here are some pages out of a 


set of course notes which I wrote mvself to a certain 


extent and I had some co-authors wl helped me vrite the 
text. 
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Did you have the general responsibility for them? 
3 MR. JANICKE: May I have “he other copy of it: 
4 | MR. BRADLEY: Yes. 


I had the general . sponsibility. 


۰ 
ui 
` 


Q I refer vou to pace 30 cf this article, if you 


please, and particularly to the sentence a little past the 
middle of the first paragraph which sevs: 

‘When the tube is short comnmared to the wave 
length ۵۶ sound, less than one-eichth of a wave length," 


and then it continues. 


is that an accurate characterization of a body 


wave lenqth? 

A Well, when I wrote these course notes, this 

was in 1948 or so. In the meantime, there had been some 

refinement in my thoughts as to how one can classify these 

things. As I look at these tubes in connection with 

instrumentalities, I find that in order to avoid the 

peak response that we talked about vesterdav in tubes, the 
one that might be quite disturhbin I find that this is 


| too restrictive a fiaqure. 


1 13 as being a tube when it is less than one-eichth of a 
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9 Did this refinemen’ in vour thinkina occur before 
1961 or after, do you recall? 
A It has been sort of a continuous think..a about 
these things. I couldn't Pinpoint it. 

Dc you know of any text authority that would 
define a tube as being at least one and a half inches? 

A At least -- I don't know of any. I can't - 
don't know of any. 

Before turnina away from your article, I refer yor 
tu pace 26, toward the ton of the pace. On the second 
line there is a statement that a horn is a tube of varying 
cross-section, and then the sentence continues. 

Is that a proper definition of the term horn? 

A Yes, indeed. 


Q I hand you a copy of Defendant's Exhibit E, which 


is the acoustical terminoloay standard and refer you to page 


28. 
THE COURT: What is this, counsel? 
MR. BRADLEY:  Defendant's Exhibit E, your Honor. 


The last page of it is page 28. 


= 


Q And in the left-hand column there, next to 6.69, 
there is an actual definition of acoustic horn and then in 
parenthesis, horn. And that also states that an acoustic 


horn is a tube of varvina cross . :t1L10n, does it not? 
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Lt And forcettinc for the 
22 15 a tube or not, this 


be used as a replacement 
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«na that someone micht use it 


st savinq that these were 


c 
- 


st a moment at the Olnev 


about that patent as havinc 


ruther than an ear tube, is 
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really don't know whether they exchange one for 


ICT COURT REPOR'e- i; u$ COURTHOUSE 
FOLEY SQUARE, NEW YORK 


ROMAnow-cro: 


Right. 


Goinq back to the Henderson Patent in Defendant's 


and we were lookina 


ith a projection from 


ther that projection 


in ear mold that could 


would depend what 


iow whether it could be ۳6۳1 2 


Well, I'm not suaces+ 


instance, but I'm 3u 


* 


Would you look for ju 


S Exhibit C. 
yes. 


I believe you talked 


acoustical voice tubes? 


But using an ear cap 


SOUTHERN 6 


Exhibit C, 


ear mold w 


moment whe 


for the ear mold of the Dreher Patent, could it not? 


in a given 


two alternate known wavs Of doina it, were they not, e 


the time of these patents, which would be 1955 and 1957? 


one, 


Patent which you discussed and which is behind Tab 2 of 


Defendant' 


A 


One or two 


"n 


that correc 
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A That's right. 


Q And wiile having that patent in mind, I'd like 


you to rerex to, and I will show you my cory, the ARINC 


publicot on which you also alluded to and which is behind 


IB 


Tab 2-C cf Defendant's Exhibit C, and I refer vou pertissta i 
to the last page of the ARINC article, which would be the 1 
paqe just immediately before Tab 3. f 


On this paae they show with double ended arrows i 


what they call possible earpiece tvres, is that correct? 1 
Yes. a 

| | | 

0 And these are suaaested as possible earpiece 


types for a lightweight boom microphone headset, is that 2 
correct? ۱ 
A Right. i 
Q Having the Olney et al patent in front of you and 1 
in 1957 when the ARINC publication was issued, havina ۱ 


$ 
that ia front of vou and particularly this page 8, wouldn't l 


ر 

it be quite apparent that instead of using the earcap 1 
|| 
in Olnev, one could use the ear tube at the other end of the | | 
i 
arrow? i 
| ۳ 
i 
A Only I can answer to vou is that many years | 
: ' : ۴ 
later we didn't do it this way so it wasn't apparent to: us. 1 
Di 
ĉ Did you have both of thes: documents in front of if 
| E 
? T b 
you? i 
۳ 
i 
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A I knew about the Olney Patent. I don't recall 
seeinq this embodiment except that T had seen sometimes 
in my professional life, I was aware of the substitütion 


but we never thought of it. 


0 By substitution, you mean a substitution of the 
earcap -- 

A Of the possible earpiece type with this. 

v rou are referrina nov to cade 8 of the ARINC 
dccuinent? 

A Right. 


We never thoucht of it. 

0 Well, just takina a factual situation, if 
you gave an ordinary man, an ordinary encineer in your 
group or in another croup and vou handed him this paqe 8 and 
you handed him the Olney Patent and he came back and 
he said, instead of using the earcap, I used the ear tube. 
Would vou think that he had made a remarkable advance? Of 
would vou think -- 

۸ I don't understand the question. 

v If you handed him these two, and I am making 
tha: the supposition of the auestion, and he came back 
and iastead of implementing Olnev exactly as shown in the 
Clnev 1۲۱۱2۳6 , he replaced the ear. there bv the earpiece 


which ts showr in the ARINC arti. i= would vou think he had 
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done in terms of ideas, what to use -- would you think he 


had done scmething just routine or something way beyond 


that? 


A Well, when Larkin did it, we thought he did auite 
a nice piece of work there. 


Q Do you know whether Larkin had both of these in 


front of him at the time? 


A I have no way of knowing that. 1 
Q In connection with the Y-1 development, I under- | 
stand that in qeneral terms you took a -- or whoever worked 


with vou took a Western Electric WE-52 unit and 
used an exponential horn instead of the microphone at the 
end of a boom, is that correct? 

A Right. 

0 Did I understand your testimony correctly that 
there was no change in the transducers? 

A The telephone receiver was the way it normally 


was in the operator's set as I recall. The microphone, I 


am vague about. I really don't know what that was. Whether | 
there was a smaller microphone than we had used -- I just 
don't have a good recollection of it. The reason is that 
it wasn't a very successful situation so you are prone 

to forget things that are not successful. It just doesn't 


record in your mind. 
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0 You don't recall whether the microphone was changed 
| 
۱ ۱ | 
ln size -- | 
۲ " * | 
A What kind of microphone was used, I just don't 
| 


recall very well. It certainly wasn't a carbon transmitter, 
which was a Western Electric transmitter in the 52 headset. 


It must have been some other transmitter and I just don't 


recail what we used. 
You did eliminate -- I don't know whether it is 
correct to refer to it as the trombone slide type -- 
A There was no trombone under those circumstances, no. 


Q "as there any forward and back adjustment on the 


Y-1 at all? 


p. 


As I recall, there was none. | 
Q you indicated that the weight of the WE-52 
was ten ounces, is that correct? 
A I think it is of the order of eight ounces. 
I don't recall well enouch. I never weighed these, you know. | 
There were other people who did that so I don't recall too 
well. I think it is in excess of eicht ounces but 
just hew much I don't know. 


0 Would you estimate, then, that the chance 


in the order of two to three ounce: 


A Of that order. I think x.t is correct. 
| 
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9 I show you a copy of a koanwell brochure where 
the WE-52 is offered for sale and I ask you whether vou 
see the ۳۷۵10۳0 desiaqnation here? 

A Weight nine point eight cunces. 

Q Does that refresh your recollection? 


A Well, I said in excess of eight ounces. ۳ 


don't know them that accurately so this checks with what you 


Say. 


Q I really wasn't trying to criticize vou for that. 


: 


I was trying to pin it down as close as we could. 


| 
THE COURT: What does that say the weiadht is? i 
MR. BRADLEY: 9.8 ounces? | 
MR. ARNOLD: 1 think we have a stipulated finding 
on that that it was in the neichtborhood of nine ounces. 
For the purpose of this suit, it was close .noudh. 
MR. BRADLEY: I had forgotten about that. | 
MR. ARNOLD: Perfectly all right. i 
0 Mr. Romanow, you talked about the Larkin headset i 
and the plaintiff's headset, MS-50, which has been marked 
as Plaintiff's Exhibit 18, and I have a copy of that : 


in my hand. I hand you a copy of the MS-50, of the 
sample, I'm sorry, and a copy of the Larkin Patent in suit, 
which is marked Defendant's Exhibit. A. These two units, 


the 15-50 as compared to the unit shown in the Larkin 
App. 355 
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thev not? 


the 


are 


where 


please. 


0 Voll, let's start Out, 


Droiection that hooxs 
qe ~~ ا‎ slat iQ „5 
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Patent, are quite differen : 


A Well, I'm not sure 


If you point them out to me, 


clips? 
A Oh, yes. A little 
0 One actually has a 
and the cther one has a sort 


A little hook-like 

0 In the case of the 
tube connections are sort of 
tubes can more or less swing 


correct? 
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Q I am saying, the connections between the acousti 
tubes ana the transducers in the patents -- they are on sort 
cf a member that projects out and they would then, to be 
adjustable, would Swing around in that fashion? 

A Yes, it looks that way. i 

Q Whereas in the MS50, these are actually -- I am i 
rererring to the voice tubes, actually screw-threaded on there. 


you turn the screw down, turn it up to make adjustment? 


A To make the adjustment to the corner of the mout 


mé mae 


that is correct. 

Q Most of the adjustments you actually make when | 
you put cn the MS50 is to pend the tube yourself to the a 
snape you want, is that correct? 

A No, not alone. It slides on the eyeglass frame li 
SO once you get it to here -- yes, you can do some bending ۱ 
and also you have some motion in here, lateral motion along 
the eyepiece. i 

Q So it is a combination of the position and 


attitude of the transducer case plus conforming the tube 


D 


to the proper position, is that correct? 1 
That's right. | 
| 


Q Do you know if Larkin vas ever able to get the 


headset in his patent to work? 


> 


I lave no knowledge of that. i 
| 


App. 357 
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redirect 
Q At the time you began tiie work at the Bell 
Telephcne laboratories which resulted in the models you 
mentioned yesterday as I believe Models A to D, did you know 
that behind the ear hearing aids had earlier been converted 


into behind the ear headsets by adding a voice tube and 


doing the necessary interwiring inside the casing? 


A Had been converted into headsets? 

Q Yes. 

A We knew about Larkin. 

Q I am referring to behind the ear units and 


particularly taking -- 

A Not about headsets. I didn't know of any head- 
sets. 

Q You don't know that anybody previously -- having 
taken behind the ear hearing aid and converted it to a behind 
the ear headset? 

A NO. 

MR. BRADLEY: I have no further questions. 

THE COURT: Any redirect? 

MR.JANICKE: Just a few, your Honor. 
REDIRECT EXAMINATION 


BY MR. JANICKE: 


Q I would like to refer Mı .Romanow again to the 
Bryant patent, Exhibit 70. if you put your thumb here in 
App. 358 | 
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I would like to ask if you can identify the headset that 
appears . that cover? 

A Yes. 

Q What headset is that? 

A That was a headset we had develcped in our 
group. It is the Bryant headset. 


Model 61? 


E 


A Model 6l. It isn't the Model 61. It is the 
laboratory model but not the production model, I believe. 
Q Let me make that my first question then. What 


181 
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Exhibit 70 so we can also look at -- the very next one, 71. 
Exhibit 71 is the front cover of an AT&T annual report 6 
if anything was the difference between the -- 


A Function -- 

Q Wait a minute. I want to ask the whole thing. 

A Yes. 

Q The difference between what is shown in the 
Bryant patent, what is shown in the next -- in the cover of 
the AT&T report, and the production model, were there differ 
ences? 

A This is -- this AT&T report was almost identical 
to theBryant patent. In fact it was a model made from i 
drawings that Bryant had prepared and which were used for 
patent application. 
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ر 


How about the production model, how did that 
dif fer? 

A The transducers were somewhat different. They 
were made by WesternElectric Company. These tranducers were 
some units we bought out in the field in order to study 
the situation in order to see whe.ner we could make a success- 
fu. supportable headset with an ear insert supportable 
headset. 

THE COURT: On the cover of Exhibit 71, the girl 
has extending across the top of her head what in this 
Xerographic copy looks like a black streak. I take it that 
it not a head band? 

THE WITNESS: No, that is ornamental. I don't 
know what you would call it. 

MR. JANICKE: That is a hair clip of some kind, 

I think, having no connection with the headset. 

THE WITNESS: It is like a band. Nothing to do 
with the headset. 

Q I neglected to ask you yesterday with respect 
to this project, what do you know about the consideration 


given, if any, to the appearance of the Model 61? 


A A great deal of attention was given to the 
appearance because we felt it was -- we always give a great 
deal cf attention to appearance when anything is used by 
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a customer and also now anything that is used inthe labora- 
tory. So a great deal of design -- appearance design was 
done and it was done by a firm, theDreyfuss firm here in 


New York City, a well-known appearance design people. | 

Q Did your group at the laboratories participate " 
any extent in the appearance design of the 61? 

A Of which one? 

Q Of the 61. 

A You are referring to the 61? 

Q Yes. 

A Well, we coordinated the design effort with 
Dreyfuss. 

Q Was it the custom at Bell Laboratories to go to 
an outside firm like Dreyfuss for customer devices? 


A Yes. This started in -- very, very ea- ly in 


my career. My earliest recollection was around 1931. 


housing in the Model 61, at least in the form shown in 
Exhibit 71? 

A Well, the most approxinate characterization was 
a tear drop form. That is the best I can say. 

Q You said that in the production model that was 
actually marketed there were some differences. Can you 
tell us what they were? 


Q How would you describe the configuration of the $ 
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A The model was -- the production model was some- 
what larger and so the form became a little more elongated 
and the curves that were still curved portion, but it was 
less of a tear drop appearance. 

THE COURT: Mr. Jar e, I have to confess the 
purpose of this line of examination totally escapes me. 

MR. JANICKE: We have a design patent in issue, 
your Honor. I wanted to lay the groundwork for how designs 
of headsets were made and the attention paid to them in the 
art prior to the Hutchings design. 

THE COURT: This is not ar accused structure. 

MR.JANICKE: No, it is the prior art headset 
next chronoligically before Hutchings made his design. 

THE COURT: Well, I have serious doubt about the 
relevancy of it. I hope it isn't going to be -- 

MR. JANICKE: I have completed the questions on | 
it, gur Honor. 

Q As far as you know, Mr. Romanow, what was the 

۱ first headset of outside design to receive a KS approval from 
the Bell System? 

A As far as I know, the first lightweight 
headset vas the Larkin headset. 

MR.JANICKE: No furthers questions. 


MR, BRADLEY: No questions. 


App. 362 
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THE COURT: All right. Thank you, Mr. Romanow. 
(Witness excused.) 
MR. JANICKE: James Foley. 

JAMES PETER FOLE Y, called as a witness 


by the plaintiff, having been first duly sworn, was 


examined and testified as 1 ۲۷۵ : 
DIRECT EXAMINATION 
BY MR. JANICKE: 
Q What is your present occupation, Mr. Foley? 


A I am an engineer working for Roanwell Corporati 


~ 
۰ 


THE COURT: For whom? 
THE WITNESS: Roanwell Corporation. 

Q What are your duties with Roanwell Corporation 
at the present time? 

A M present title is operations manager and I 
oversee the running of engineering, manufacturing and QC. 
ô ۱ Q I lost the last one. 

QC. 
| Q Quality control? 
| A Quality control. 
? 


V 
Q Are you a member of the engineering counsil 


| at Roanwell? 


Q Excuse me. I didn't nsan engineering council. 
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i 2 What is the management council at Roanwell? 
i 3 A At one time it was the executive council. It 
i 4 is no longer in existence. 

5 Q Is there some equivaieuc -- 
i 6 " There is a control group nov. 
1 7 Q Control group? 

8 A Yes. 
1 9 Q Are you a member of that? 
H 10 A Yes, I am. 

11 MR. JANICKE: Your Honor, Mr. Foley was originall 
1 12 on the defendant's exhibit list and I was later informed -- 
|] 13 THE COURT: You mean their witness list? 

14 MR.JANICKE: Yes. I was later informed that 
/ 15 they would not call him. I would therefore like him to be 
i 16 declared an adverse witness so that I may use leading ques- 

17 tions. 
| 18 | THE COURT: You are still an employee of Roanwell? 
i 19 THE WITNESS: Yes, I am. 

20 | THE COURT: All right. 
i 21 MR. BRADLEY: We have no objection, your Honor. 
1 22 Q When did you join Roanwell Corporation? 

23 À In June of 1956, 
i 24 Q Have you been there continuously from 1956 
á 25 | until now? 
0 
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A No,I have not. ۴ 
Q At what period of time were you not at مود‎ 
2 From December of 1957 until June of 1959. ! 
Q From June ‘59 to present, you have been there 3 

continuously? 

| 

A Yes. 3 
Q Have you attended engineering school? 
A Yes, I have. 1 
Q To what extent? E 
A I had gone four years to CCNY and I then went 

to New York City Community C: llege and have a degree, || 


associate degree in mechanical technology. I then attended m 


Queens College and I have a B.A. and I am presently going 


to Queens College and I am halfway through my master's — — 
Q In what field is the master's program? 8 
A It is.in economics. ۳ 
Q Have you studied any course in acoustics? L| 
A In general physics and I had parts of one course 


at Queens College in acoustics. 

Q Do you recall having given your deposition in 
this case in August of last year? 

A Yes. 

Q And you signed it two weeks ago on March 5th 
of this year? 
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A Yes. 


Q On Page 9 -- do you have a copy of your deposi- 


tion with you? | 
A No, I don't. 


Q Perhaps you can work from my copy. 
According to your deposition you began performing 


assignments relating to headset design at Roanwell in 


about 1953, is that correct? 


A That's correct. 
Q And you worked on a helmet mounting for the 154 
2 
headset? 
A That's correct. 
Q And a boom mounting bracket for another headset? 
A That's correct. | 
| 
| 
App. 366 | 
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۱ Q You did some other headset design projects 
۱ in late 1959 and the early sixties, is that right? 
4 | À That is correct. Are we still on Page 9? 
Q Ho, I am not on any particular page right now. 


Did you participate at Roanwell in the design 


' | ofa headset called the Lightweight? 
| A Yes. 
Q I show you Plaintiff's Exhibit 134 and ask you i 


this is a Roanwell Lightweight headset? 


= eS eS eS mm 


11 A It is one of the models Roanwe:l makes, yes. 
12 | Q Does the Lightweight come in several models? i 
13 | A It comes in four basic models. ü 
14 | Q Would you describe theother th” 2e? First, please 
15 | describe this one for the record and then describe the g 
16 | other three briefly. ۳ 4 
17 | A That is a single-sided, circumaural with a noise | 
18 | canceling carbon microphone. It looks like it has a magnet 

| 
19 | receiver inside of it about a headband with a comfort pad 
20 on one side. 
21 | Q And the adjustment of the boom microphone is 
2 | 


۱ by this hinged piece, two hinged pieces? 


2 It is two hinged pieces plus there is a joint 


24 | back there which is adjustable. It is a nut jo..t which 


allows the boom to slide back ana torth. 
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Q Is this the lightest of the various versions 

of the Lightweight headsets? 

A No, it would not be. 

Q Can you describe what otner models there are? 

A Yes, There is a Single-sided, less the boom 
microphone. 

Q You don't transmit with that headset? 

A That's right. It is a listening type headset. 


Q Let me say then, of the Lightweight headsets for 


transmitting and receiving, is Exhibit 134 the lightest? 


A It would be one of the lightest, yes. 
Q What are the other versions of the Lightweight? 
A There is the single-sided listening-no transmit, 


then there is the double-sided listening-no transmit, and 
the double-sided transmit. 

Q I would like you to refer, in connection with 
Exhibit 134, to two Roanwell brochures which are Plaintiff's 
Exhibits 25 and 26. 


Are you familiar with Exhibits 25 and 26? 


| 
j 
I 
| 


A Yes, I am. 
Q What are they? 
A 25 is a brochure showing the various combinations 


of our Lightweight line. 


Q And 26? | 
| 
| 

App. 36g | 
| 
SOUTHERN DIS  HICT COURT REPORTERS Y.S. COURTHOUSE | 
FOLEY ..UARE, NEW YORK, N cO 7.4580 | 
ao L^] 


to 


ce 


10 


191 
Foley-direct 


26 is a comparison of our Lightweight headset 
headset. 

Exhibit 26 indicates that the weight of the 

in its various versions can be as light as half 
that correct? 

That's correct. 

On Page 17 of your deposition, if you would like 
it, you testified that the design project for en] 

headset was begun in early 1961, and my (ED 


correct? 


Yes. 


This is on Page 17? | 
To the best I recall, it was in the '61-'62 


| 
| 
| 
| 
| 
l 
۱ 


| 
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Lightweight 
a pound, is 

A 

Q 
to refer to 
Lightweight 
is, is that 

A 

Q 


A 


time frame that we worked on this Lightweight headset. 
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0 Do you know how long the project took? 
A In order to complete the basic headset, we 
worked a little bit over a year on it. 
0 Do you know about when it was finally in a market- 
able form? 
A I think it was in a marketable form somewhere in 
'64 or ‘65. 
Q Mr. Wolf worked with you and was your superior 
on this project, is that correct? 
A That is correct. 
0 Mr. Wolf had a degree in mechanical engineering? 
-A That is correct. 
[9] And also working with you was a layout draftsman, 
Mr. LaMarsh? 
A That is correct. 
Q Were any other people at Ronwell in on this pro- 
ject? 
A Well, there were several model makers that worked 


along with v and they were makina prototypes for us. 

Q You testified at page 20 of your deposition that 
one of the design criteria for this project was low weight, 
is that right? 


A That is correct. 


0 Why was low weight at that time a design criterion?! 
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A The majority of headsets up to that time were 
of a military type and they were generally in the area 
of approximately one pound. Of course, the heavy weight of 
these headsets is a fatigue factor and Roanwell was coming 
through with a lighter version of those particular type 
headsets. 

Q In additio. +> .atique, I believe you in you: 
deposition stated there were additional problems such as 


headaches frcm these heavy headsets, is that right? 


۱ 
! 
' 
۱ 
; 


A W^ ,, headsets up to that point in time had 


extremely hian pressure on the head. They were particularly 
made for environments which had high ambient noise, and 
thus the couplings or the headbands were of high stiffness 
and the cups were in general very large, large volumes, 
were heavy walls because to exclude the ambient noise 
condition, especially in the low frequency ranges, from 
about one to five cycles up to about 800 cycles, the factor 
in that is a stifiness factor of the headset and also 

of the size of the cups and of the plastic in the 

wall thickness. 


And most headsets were made that way up until 


the late 1950s. 


Now, our headset was not particularly pointed 


to the military althouch we felt that we could sell these 
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headsets to the military in certain locations. 
Q You are referring still to the lightweight headset? 
A Yes, sir. 
Q You say it was not aimed principally at the mili- 


tary but you thoucht could be sold to the military? 


A Yes, sir. 
0 What was the market aim of that headset? 
A The aim was for a liahtweicht headset that could 


be used in telephone communication, could be used in 


‘television, could be used by various military acencies. 


It was a very wide type of expanse that we were lookina for 
for use of this particular headset. 

Q In fact, I believe you testified that it was 
aimed at virtually every segment of the headset market, 


is that right? 


A That is correct, where it could be used and the am- 


bient noise conditions weren't such that this headset would 
not exclude noise. 

THE COURT: Are you going to have much more 
direct, Mr. Janicke? 

MR. JANICKE: Yes, your Honor. 

THE COURT: Let's take our morning break now for 
ten minutes. 


(Recess.) 
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Q Mr. Foley, we were discussinq the two Roanwell 
brochures or promotional pieces, Exhibit 25 and 26 concernin 
the lightweight headset and you had told us that there 
were fatigue problems and some headache problems in manv 
or most of the prior art headsets you had experience with, 
is that right? 


A That is correct. 


0 In your deposition you also mentioned a persnirati 


0 
3 


problem related to heat in those headsets. 
How did that occur? 

A When enclosing the ear with what at that time was 
vinyl cushions, like any enclosure, the body heat would buil 
up inside the enclosure and would cause sweat in the area 
around the cushion. 

0 What would the user do typically when that 
phenomenon occurred? 

A He complained a lot but there wasn't too much 
that he could do because most headsets during the second 
World War, I guess through the early '50s, which had chamois 
type of ear cushions which did prevent some of the sweat. 

It allowed more air circulation around the cushions. 

0 Are you referring to something like the Airmed 

unit, Exhibit 10? 


A No. This is actually a chamois cushion with a 


—HMua- am ee SS eee ûn Gm o m 
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chamois material which would allow the cushions to 
breathe and allow air to pass into the ear canal and into 
the cavity of the headset. 
THE COURT: It was a circumauricular pad that was 

faced with chamois leather. wore them for years. 

0 In your deposition you testified tiat as a result 
of these problems with the heavy headsets, the user wo. 2 
attempt to wear the headset improperly or take it off 
altogether, is that correct? 

A That is correct. 

Q In view of these problems and the large market 
you were going to aim for with the Roanwell lig^htweiaht pro- 
ject, would you say that the need for lightweight at Roanwell 


in 1961 was intense? 


A I wouldn't use the word intense. 
C How would you characterize it? | 
A I would characterize it as another project that we 


were looking at at the time. It was another headset, 
as it was another switchbox and we were looking at man 
many things during that period. With all the sputniks a. J] 
everything going up, the Army, Navy, Air Force and NASA 
were very concerned with various types of headsets and 
SO we were locking at all different types. 

Q If you look at the last pace of Exhibit 26 -- 
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THE COURT: Which exhibit is this? 
MR. JANICKE: 26, your Honor. 


THE COURT: Exhibit 26? 


MR. JANICKE: Yes. 


0 The Roanwell material indicates that in addition 
to defense applications, at the time the Roanwell و هجو‎ 
was beina advertised here, Roanwell was involved in 


industrial headsets for telephone operators and so forth, 


is that correct? 

A That is correct. 

Q Can you give us an approximate date as to when 
advertising material of this nature first came out on the 


liantweight? 


A I do not know that. 


0 Well, at the time of the lichtweicht project in 


'61 or '62 when it began, was Roanwell at that time producin 
industrial headsets for operators? 

A Yes, they were. 

0 Were they producing commercial headsets as set 
forth in the exhibit for radio, TV, pilots, crewmen? 

A Yes, they were. 

Q And hobbyist headsets for ham operators and tape 
monitoring? 


A They were trying to get into that field, yes. 


a- - um um um um m ee "m Um 
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0 Were they producing special headsets for lanauace 
laboratories, organ consoles, auditoriums and home use TV? 

A I only knew of two, which was the lanquage labora- 
tories and the home se TV type. 

Q So Roanwell;as apparently involved in many 
applications other than military applications at the time 
your project began, weren't they? 

A Yes. 

9 You testified at page 50 of your deposition that 
you gave no thoucht to any desicn other than circumaural 
on the receive side; is that correct? 

A As the project was Given to me, it was a circum- 
aural headset that they wanted me to desicn. 

Q That had already been determined? 

A Yes, it had been. 

Q Do you know by whom? 

A I would nave to assume it was the director of 
engineering. 

0 Who gave you the directive that it must be 
circumaural? 

A bert Wolf. 

MR. BRADLEV: If your Honor please, I + 
to the witness not to assume unless you either know or 


really have reason to know. 
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Q The directive to you came from Mr. Wolf? 
A That is correct. 
Q What was his position in the company at that time? 
A He was a design enaineer. 
Q On the transmit side, you indicated in your 


deposition that for a time a horn was considered to be used 


on the transmit side. 


A That is not correct. 
Q No? 
A I think I indicated in mv deposition that while 


this project was going on, a Mr. Marchand Gaston. 


۱ 
۱ 
۱ 
3 


0 Gaston Marchand. 
0 M-a-r-c-h-a-n-d. 
A Around the time period of 1964 tried to make an 


exponential type horn with a M101 type element into a 


noise cancelling microphone. 


Q But that was not part of the lightweicht project? 
A It was not part of the oriainal lightweight projec 
0 Was his work a furtherance of that project, in 


other wor s, a modification of the liahtweic"t or was it an 


entirely different effort? 


A I do not know that. 


mm Lm um iim um mm mm 


0 And you indicated that Mr. Marchand was an expert 


in acoustics and widely known in the industrv, is that ۳1 ۶ 
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A Yes, he was. 

THE COURT: Was he an employee of Roanwell? 
THE WITNESS: Yes, he was. 

Q What did he do at Roanwell in the period of the 
first half of the 1960s? 

A All I can say, I know he was involved in all the 
transducers that noanwell was producina. In particular, 
we were developing the M101, the RE300. The M6. And the RE2N 

Q Let's go back to this horn. I would like you to 
tell us whatever you know about what consideration and 
result happened with the horn. 

A Mr. Marchand asked me to make a model placina a 
horn on a lightweiaht cup, putting an M101 element in the 
upper structure of this horn which was on a ball joint, 
which would allow it to pivot up and down and through, if 
you were to look to ground level, through a certain amount 
of degrees ,so you could place it at the corner of the mouth. 

It had two tubes. It was exponential in nature. 
One tube went to the front of the diapnraam and the other tube 
went to the rear of the diaphraam. 

Q Both these tubes were connected to the microphone? 

A To the front and rear of the diaphraam of the micro- 
phone, that is correct. 

0 For noise cancellation purposes? 
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1 
A It was intended for a noise cancelling mike, taat | 
3 is correct. ۱ 
4 Q Can you describe for us briefly the 101 ditis 
5 | that was what was suggested to be employed there? | 
6 i A The 1101 microphone is a dynamic noise cancettina. ff 
7 It is approximately one inch in diameter by approximately j 
8 | One quarter inch in height. | 
9 | 0 Circular configuration? i 
10 | A It is circular with a flat on one side where à 
11 the electrical connection is made. f 
12 | Q And the microphone was to be placed where with i 
13 | respect to the ball joint? ^ 
14 | A It was not -- it was not the microphone. It was lf 
15 the microphone element that was placed in this horn | 
16 at the top outside of the shape of the cup itself. | 
17 Q Was that configuration ever marketed by 72 | 
18 | A No, it was not. i 
19 Q What do you know about it after this project i 
20 to assemble it was given to you? 1. 
21 A One headset was made, one model, one prototvpe. i 
| zm F. 
22 It was given to Mr. Marchand. He tested it and he made a 1 
23 | report on it. i 
24 0 Do you know what his report indicated? | 
25 A The report indicated some problems wi. requency E 
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FOLEY SQUARZ, NEW YORK, N.Y. CO 7-4580 


t» 
K 
ue] 

w 
- 
Ve) 


6 


lzrf 8 Foley-direct 202‏ ا 
response and by that I mean he was comparing that with‏ 2 
an 1133 in a unit which is the M87, which is probably the‏ | 3 1 
|| 
E 4 | finest noise cancelling mike on the market today. And he‏ 
took signal to noise ratio to find out what the noise‏ | 5 
cancellation of the unit was, which was also included‏ | 6 : 
i 7 in his report.‏ 
Do you know what happened to the project‏ 0 ۱ 8 
after you built the one unit and he did his test and‏ | 9 ۲ 
rendered his report, was that the end of it?‏ | 10 1 
f‏ 
A That was the end of it as far as I was concerned,‏ || 11 
J 12 | ves.‏ 
| 
Pi‏ 
i ; ll‏ 
| 14 
۱ 1 
| 15 
۱ | 17 
۲ 
| 19 1 
| ” 
i | ۱‏ 
i 2 |‏ 
۱ ۱ 
à 22 |‏ 
| | 
| | 23 ۱ 
| 
| 24 | 
i‏ | 
i |‏ 
|| 25 
| | 1 
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2 | Q One last thing on this project. You indicated 
3 in your deposition that at the time of the »roject you 
4 and others at Roanwell were aware of stethoscope-type units, 
5 | I believe offered by Telex? 
6 | A That is correct. 
| 
7 | Q And that would have a microphone where? 
8 | A It didn't have a microphone. 
| 
9 | Q No microphone? 
10 | A It had a receiver element at a yoke junction 
ll 
a 11 | with two acoustical tubes going to the ear with a connector 
12 | which could be plugged in, in most cases as we had seen it 
13 | on airliners, where you wanted individualm usic. 
14 | Q And the —Ü element would be then lying 
15 around on your chest area? 
16 | A That is correct. 
17 ۱ Q Did you pursue that concept in any headset work 
18 | at Roanwell? 
19 A I was not involved in anything like that. ۱ 
20 | Q With regard to positional stability in miniature | | 
| 
D 21 | headsets, you indicated that positioning of the voice tube 1 
= | in a headset like the 230 or the R71 of Roanwell was very ۱ 
M | important, is that right? 
24 A You are just talking about the '70 and the ۶۸ ۱ 
25 ۱ 0 . Yes. i 
| 
: 
| 
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A Yes, it is. 

Q And that a quarter-inch movement would cause 
a noticeable drop off in volume? 

A It depends in which direction you are talking 
about, the speech tube moving away from the corner of the - 
mouth, but -- and depending on how well you can hear, 
but changes of magnitudes from 3 to 4 db can take place 
by movements of that tube away from the corner of the mouth. 

Q What is the difference in the direction of move- 
ment between vertical and horizontal and lengthwise, I 
guess might be the other one? You say there is a 
difference in the drop off depending onwhich way the movement 
goes? 

A Well, depends on, yu know, the tube can rotate 
and it would rotate a quarter inch, but be below the mouth. 
I think it would be a little more difficult for the sound 
pressure to be picked up. 

Q How about in the lateral direction, left to 
right, if the end of the tube were to move left to right? 

A I wouldn't know. I never saw any tests like 
that. 

Q What do you base your opinion on the quarter- 
inch movement causing the three or four db drop, on what 


kind of movement are you speaking of? 
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A I have been told by people in acoustics at | 
Roanwell who have done tests like that. . i 
Q Did they specify what particular kind of novenentf 


they were talking about? 

A In general, movements away from a microphone 
and what they would do is increase the distance away from H 
-- in a direct axial line. 

Q My question has to do with the open end of a - 
tube initially positioned in its optimum position and I —— 
to know if you have any information what the effect of up and 
down movement versus left and right movement is? 

A I wouldn't have any information like that. 

Q The information you have wasn't specific as to 
which kind of movement was involved? 

A I think I had said axial movement away from. 


By axial, away in a straight line. 


longer? 
A All right, telescoping the tube longer. 
Q Moving to the miniature program of Roanwell 
wherein the R70 and R71 were developed, that was called the 
MOH program? 


Q Making the tube longer? Telescoping the tube EH 


A That is correct. 


| 
Q What does that mean? 
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A Miniature operator headset. 
Q You indicated in your deposition that there had 
Leen some logistics and cost problems with the Bell model 


61, is that right? 


A That's correct. 
Q What were those problems. 
A The problems as we heard it from the Bell System 


were we were having problems with their ear mold in that 
they had a great turnover of telephone operators and it was 
costing them in the vicinity from $12 to $13 per ear mold. 

The other problem was they just didn't have enough 
people to make these molds, so they were seeking other 
means of making the molds. 

Q Would typically two molds be made for a given 
operator or only one for the most preferred ear, which way 
is it done? 

A They made two. 

Q You indicated that at the beginning of this MOH 
program theRoanwell engineering department in the spring of 


1969 was committed to a voice tube under the ear approach, 


is that right? I refer you to Page 93 of your deposition. 
A 93 that was? 
Q Yes. 


In that time frame engineering had done consider- 
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able work in both -- considerable work in talking about 
Sketches. We made somewhere around -- somew. ere around the 


summertime of 1969 sketches were being made of various con- 


figurations with the speech tube under the ear and on top 
of the ear, as well as the capsules being different توت‎ 
tions. One is outstanding because it was a cylinder rather 
than looking like a hearing aid. 
And I think I had indicated to you that we 

had a meeting with Mr. Nichols in that time frame. 

Q Mr. Nichols is who? 

A He is a gentleman, I don't know his exact posi- 


tion, at Unex. 


Q Unex Laboratories? 
A That is correct. 
Q They are the people who designed and built the 


R70 and 71 for you? 
A They did work with us on it, yes. 
Q Prior to the discussions with Mr. Nichols, I 
would like to concenirate on your statement on Page 93 
of the deposition. "Engineering felt we wanted to build 
a 71 configuration." 3 
That is the one with the voice tube out the 


bottom, right? 


A That's correct. 
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2 | Q Do you know why they wanted to build that con- 
1 3 | figuration? 

á 4 | A Yes. Some of the groundwork that was laid for 

5 | us, that we wanted to use as many parts as possible utilized | 
t 6 | in the 61A, and the 71 configuration was just the easiest to ۱ 
Ê 7 | get to because the whole speech tube configuration plus the 
i 8 | transmitter, transmitter boot,, receiver, receiver boot, 

9 amplifier cord, except for the connector that we had to 
i 10 design, were all the same. 

i 11 | Q Wasn't that true of theR70 as well? 

12 | A No, the speech tube configuration was slightly 
| 13 ۱ different. We had to come up with a different way of REM. 
H l4 | ing the 70 to the capsule. 

15 | Q Could you demonstrate with Exhibits 4 and 5 the | 
| 16 | R70 and 71, the difference of attachment of the voice tube? | 
1 17 | A Yes. In the 71, the attachment is very much | 

18 | like we have in the 61. There is a retainer which engages | 
á 4 19 | this ferrule and that whole system is exactly the same as ۱ 
i 20 | the 61A. | 

21 | Q In the 70? 

1 2 | A In the 70 it is a different system. There is 
H 2 | a ferrule. It is not used on the 61 and there is also 

24 | a different acoustical seal used in it which is totally 

H 25 ۱ different than tk. 61. 
i | 
| App. 386 
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2 | MR. JANICKE: Where is the acoustical seal? 
3 | THE WITNESS: There are two acoustical seals. | 
4 | There is a rubber configuration internal -- i 
5 | Q Inside the -- 
| 
6 |l A There is a ball joint. And that seals off the i 
1 | front part of this tube and then internally there is a E] 
3 | nipple which is part of the transmitter boot which then 
9 engages this tube internally and seals off the other —— 
10 | of It. 3 
Hui! THE COURT: Do you have a Model 61 available? 
12 | MR. JANICKE: I aon't have a specimen, your cond 
13 | Q So the ferrule’ design did not come from the 61? i 
14 | A That is correct. 
i$ | Q Where did it come from? i 
16 | A I do not know because I was not involved in the E 
* 17 | project at that time. 
18 | MR. BRADLEY: Your Honor, would you like to 
۱ 
19 | see Model 61? We can send for one. H 
20 | THE COURT: I just tnought if one were available 
91 | it would be helpful to look at it. Maybe you have a - 
22 | or a photograph of it. 
— 98 | MR. BRADLEY: We are only ten minutes away. i 
24 ۱ MR.JANICKE: The best photograph we have is | 
25 | that AT&T annual report. We have an original of that in | 
۱ 
| | 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY 5. UARE, NEW YORK N Y CO 0 
1 


App. 387 
+ 


210 
2-8 Foley-direct 


the clerk's exhibits. 

THE COURT: Had you made the Model 61 for Bell? 

THE WITNESS: Yes, we did. 

MR. ARNOLD: May I interrupt as a point of 
personal favor. I find thatone of my hearing cid batteries 
is played out and I am losing half the testimony. 

Does anyone know where I can get one close by? 


(Discussion off the record.) 


Q Are the transducers used in the R70 and $71 


the same? 


A Yes, they are. 
SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE App. 388 
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Q Other than the redesign of the ferrule, are you 
aware of any other reasons why engineering was committed 
to the under ear tube approach in the spring of '69? 
A No. 
Q You also testified at Page 93 of your deposition? 
"Sales department felt that they had to have wha 
we would call a 'me-too' product." 
What i. the meaning of a me-too product? 
A I do not know what his m.aning was. 


Q This is your language. Excuse me. Your test. 


2 


| 
| 
۱ 


was that was the feeling of the sales department. I would 


like you to amplify what you meant by your answer. 


A He used the phraseology with me of a me-too pro- 
duct. 

Q "He" being? 

A Robert Innes, a salesman. 


THE COURT: Didn't you know what he meant? Do 
you think you knew what he meant? 

THE WITNESS: I thought I knew what he meant. 

THE COURT: What did you think he meant? 

THE "zTWESS. Something similar. 

THE COURT: Me-tco? 

THE WITNESS:  Me-too. 


Q ı testified that the appearance of the R70 
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was similar to that of the Plantronics StarSet, s that 


3 right? i 

4 A That is correct. 

5 | Q And further, that prior to the StarSet you were M 
g | not aware of having seen any headset that appeared like the 


StarSet, is that right? 


-3 


8 ا‎ A That's correct. 


9 Q Is that still true? 


A There is another headset that looks similar to 


the StarSet. 


12 Q Before or after StarSet? 
13 A I think it was after StarSet. 
14 Q Which one is that? 
A That is the Venture I. 
16 | Q Who manufactures the Venture I? 
17 A I think it is Ncrthern Electric. 
Q Can ‘ou describe what it is like? 


THE COURT: Are you just learning about another 
infringement? 

MR. JANICKE: No, your Honor. We have reason to | 
distinguish the design and utility patents. 

THE COURT: Is it really relevant? 

MR. JANICKE: It 5 » They have charged us 


with double patenting in that there is no difference be “ween 
| 


App. 390 


1 15 


SOUTHERN OISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FCLEY SQUARE, NEW YORK N.Y CO 0 


| 213 
1| gwb-3 Foley-direct 


2 | the utility and design patents. Here we have something 


3 | that looks like the design patent and doesn't infringe the 


4 | utility patent. 1 


5 | THE COURT: What can he say that will have any 
6 ۱ impact on my decision? 
7 MR. JANICKE: He can tell us there is on the 
3 | market a headset that looks like the StarSet, as he has said, 
9 | and cannot possibly infringe the utility patent. Since i 
10 | we are charged with double-patenting and it was realiy only | 
11 | one invention -- 
12 ۱ THE COURT: But what can he say about that? i 
13 | MR.JANICKE: He knows the configuration of the | 
è | 
14 | Northern Venture. 
15 | THE COURT: The configuration speaks for itself. E 
16 | What can he tell me about the configuration that will j 
| 
1 | have the slightest effect on my decision as to whether the 
18 | Venture I has a similai appearance with respect to the -— 
j 19 | or with respect:to the R70? Those designs will speak for i 
20 | themselves. I can't imagine anythinc he can say in describ7 
21 | ing those designs, particularly without access to them, 
22 | which is going to bavé the slightest influence on me. j| 
23 | MR. JANICKE: We don't have a Northern Electric 
24 ۱ headset or pictures of it or anything on hand. 
os | 


THE COURT: This is not the best evidence, then 1 
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I honestly believe that this is not the right way to 
approach it. I think it is a waste of time as far as con- 
vincing me about the fact that there is another design 
which looks the same, but doesn't infringe the mechanical 


patent. Eliciting testimony from him is no way tc prove that. 


MR. JANICKE: I have no further questions. 


CROSS-EXAMINATION 


BY MP. BRADLEY: 


Q Mr. Foley, do you know how long Mr.Gaston Marchand 
worked on the horn type prototype that you built and delivered 
to him? 

A Approximately three days to a week. 

Q Do you know whether he did anything further with 
it after that? 

A NO, I do not. 

THE COURT: He said he tested it and made a report 
on it. 

Q After the end of this three days or week, whatever 
it is, did anybody else pursue the project, to your knowledge, 
after that? 

A To my knowledge, no. 

Q You r itioned the circumaural type of headset which 
was called the Roanwell Lightweight headset, is that 
correct? 
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A That's correct. 
Q I refer you to Defendant's Exhibit D which con- 


tains some of plaintiff's ads and sales flyers and I refer 


۱ 
۱ 
t 
i 


you to what is called an ultra Lightweight headset and 
ask you if that is what you would characterize as the 
circumaural type of headset? 

A That is a circumaural type headset. 

Q This headset uses acoustic tube rather than a 
boom mike, does it not? 

A Yes. 

Q I see that the weight of this is given as 
from six to eight ounces. How did that weight compare with 
the Lightweight headset of the circumaural type that you 
worked on? 


A It was eight ounces. 


-—mmn— mu 2 @ 551 E 2 


Q You testified about the output level of a head- 
set changing and I am a little confused as to whether you 


were .lking abovt the changing as the end of the tube move 


— — m 


away from the mouth cr whether it changes because the voice 
13 lengthened or. shortened. 

THE COURT: He is using the two similarly. 

understand what he means. If you lengthen the tube without 


changing the configuration otherwise, you move the orifice 


H 
A p — "uh — SEBNB. 


at the end of the tube away from the mouth. 
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E 2 MR. BRADLEY: Yes. | 
3 ۱ THE COURT: That is what you are talking about, | 
1 4 isn't it? | 
I 5 THE WITNESS: Yes. 
6 | Q In other words, for a given person, the tube | 
i 7 would have one length and be at the corner of the mouth and 
g 8 | for a different person it may have a different length and ۱ 
9 | be at the corner of his mouth, is that not correct? 
i 10 | A That's correct. 
11 Q You weren't comparing those two situations, were 
| 
3 12 you? 
1 13 ۱ A No, I was not. 
14 Q You mentioned in the summer of 1969 you made 
۱ 15 sketches of a behind the ear headset and I believe you said | 
| 16 | that some had the voice tube under the ear and some had the | 
x1 17 ۱ voice tube over the ear, is that correct? | 
i 18 A That's correct. | 
i 19 | Q Is there any way you can fix the approximate date! 
| 
| 21 A Yes, I can. | 
l 2 Q When? | 
23 2 It was just prior to us going on vacation, | 
| | 24 which is in general the last week in July and the first in hasnt “ 
| ۱ 25 Q So it would be approximately when? | 
o | 
8 | 
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A It would be the summertime. It would be the 
June-July time period. 

Q Do you know whether at that time you had seen 
or known about the configuration of the Plantronic StarSet? 

A I had not seen the configuration or any model of ® 
the StarSet at that time. 

Q Do you know whether others -- and I suggest you 
don't say it unless you do know -- do you know whether other 


at Roanwell knew about it at that time? 


A I do not know that. 

Q When ycu talk about a me-too product, sales d 
a me-too product in terms of the Plantronic StarSet. ry 

A That is correct. j 

Q Does the company ever make an produce and sell a 
a me-too product? 1 

A No, they do not. | 1 


THE COURT: In other words, what you are saying 
is you didn't satisfy the express desires of the sales depar $$ 


4 
ment? | i 
J 

THE WITNESS: That is correct. M 


Q And you mentioned the MS70 as being similar to zr 
StarSet, and I have here a StarSet headset. you see n | 
A Yes. M 

a 

Q And this is a MS70? 1 
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R70. 


MR. BRADLEY: I am getting my MS's and R's 


App. 
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mixed up. 


1 
2 
3 
4 
End 63 5 
6 
7 
8 
9 
10 
11 
12 
13 
| 14 
| i 
| 16 
| 
| 17 
18 
m 77109 
- 
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| 22 
| 
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0 Is that correct? à 
A Yes. 


Q Are these two the ones vou say are similar? i 


Yes. 


i 
l 
How would you characte’ ze this, which is an 
Is that similar or dissimilar? | 
They are all similar headsets. 1 
THE COURT: Two more but not me-too? | 
THE WITNESS: That is correct. f 
THE COURT: I thought you had defined me-too 1 
as meaning similar. But let it pass. 
Q Would you characterize me-tco and similar as being 
| 


the same thing? Let me ask you it this way: 


In terms of what sales was asking you for, what did 


you underscand them to mean? 
A A copy of the StarSet. 


Is that what you understood them to mean by 


I would say yes. 
THE COURT: A copy, an identical copy? 
THE WITNESS: An identical copy, yes. 


32 COURT: You thought that's what they really 


wanted, an indistinguishable duplicate? 


g 
۱ 
3 
۱ 
1 
۱ 
| 
1 


THE WITNESS: That's eventually what we made a | 


i 
App. 397 1 4 
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model of, yes. 
Q You made a model of that at that time? 
Yes, we did. 


Would you just explain that since you broucht that 


A It was a wooden model. It was an exact copy or as 
exact as we could get from some literature that marketing 
had obtained, and it was used for photographic purpo-^s 
for a USITA show. 

THE COURT: But you didn't o^ out and buy one of 
the StarSets on the market and use it ir te.d of making this 
wooden model? 

THE WITNESS: To the best of my knowledae, 
there were none available zt the time. 


Q What did happen? Do you know who made that 


Our mode: shop made it under my direction. 


Was it a working model or what you call a solid 


It was a solid wooden model. 
Would you explain what was done? 
A Well, a piece of literature was civen to me to 
copy this particular headset and, as best I recall, there 


was something in the »hotograph, whether it was a pencil 
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| 
or a coin cr something that we knew the size of, and ۱ 
then we projected that size up and obtained the shape of 


that particular headset, and I sketched it up and qave it tof 


our model shop and they from that made a wooden model. 


Q Is there any way you can fix the date when that wal 
done? 1 

A Yes, I can. H 

Q How can you do that? 

A It was done in August, late August, the end of I 


August. I had gone into Mr. Hans Mol's office, who was my Y 
boss at that time, and I was showina off a little bit, 
showing him the model we had made, and he just about bodily || 
threw me out of the room. | 
0 Why was that? 
A Because there was a gentleman in the room named 
William Novelli who I did not know at that time already 
had resigned from Roanwell and was becoming a PPI, Pacific 


Plantronics salesman. 


Q When was he to leave the company? 
A That was the end of August. 
Oo So the wooden model which was made at that time 


was,used for photographs and those were shown at the 


USITA show? 


A Yes. 
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Q In terms of this wooden model which I guess cer- 
tainly would be a me-too, did the company ever market that 
particular configuration or essentially a carbon copy 
of it? 

A No, we never did. 

MR. BRADLEY: No further auestions. 
REDIRECT EXAMINATION 
BY MR. JANICKF: 

9 Mr. Foley, I show you Plaintiff's Exhibit 140, 
which is a collection of deposition exhibits from the 
deposition of Mr. Mol and in the document labeled F-537, 
and they are now in F number order in the exhibit, is a 
memorandum dated Julv 24, 1969, from Mr. Potter to Mr. 

H. W. Clark. 

Can you tell us what the positions of Mr. Potter 
and Mr. Clark were on that date? 

Can you tell us the positions of Mr. Clark and 
Mr. Potte;? 

A I will tell you as best I understand it at that 
point in time. 

I think Mr. Potter was the general manacer of | 
the corporation and Mr. Clark was the marketing manaaer. | 


Q Mr. Potter notes in his memorandum of July 24, 1969, 
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to congratulate Mr. Clark on gettina the first real —À— 
information on Plantronics' new MS-50-80 behind-the-ear r 


headset. 


THE COURT: What is his exhibit number? 


| 
E 
MR. JANICKE: It is part of Exhibit 140, your i 
Honor. It is F-537. 
THE COURT: I think I can find it if they are i 
in order. I 
MR. JANICKE: They are in F number order. 
It is right behind the foldout. i 
THE COURT: I have it. i 
Q You will notice there are copy addressees of that i 
memorandum, Messrs. Howell, Anslow, Birdsall, Mol and Ennis. 
Of those people, who did you have the closest contact with? I 


A With Mr. Mol. 


OQ And the memorandum describes the MS-50-80 headset 


l 

in the same terms or I will ask you is it in the same 1 
terms as the brochure, also part of this memorandum, part H 
of the Exhibit 140, the brochure entitled, "your personal 
MS-50-80 headset"? 

Would you compare the brochure and the memorandum. 

MR. BRADLEY: Counsel, if it would help, I have | 
reviewed the brochure and it seems to me that what is in 

| 


the July 24th memo is in the same language. 


j 
: 
d 
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MR. JANICKE: If that can be stipulated we will 
have no further questions. 
THE CCJRT: All right. Consider it stipulated. 
MR.JANICKE: Have you found the brochure, your 
Honor? It is pasted in there? 
THE COURT: Right behind the memorandum? 
MR.JANICKE: No, it is several Paces beyond. 
It is near the back. 
THE COURT: All right. 
MR. JANICKE: I have no further questions. 
THE COURT: any recrcss? 
RECROSS EXAMINATION 
BY MR. BRADLEY: 
Q I have ore question as to whether the witness 


knows whether the Sketches are before or after the July 


24th memo. 
A The sketches were prior to that. 
9 How do you know that? 
A It was in, to the best I can recollect, in-the 


June period because I was doing a P.E.R.T. diagram of the 
61-A program. 
THE COURT: Which sketches are you talking about? 
MR. BRADLEY: He had said he made some rough 


Sketches of headsets with over-the-ear and under-the-ear 
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voice tubes. I was just wondering how the dates related 
to -- 
THE COURT: The sketches are not an exhibit. 
MR. BRADLEY: And they are not in existence. 
THE WITNESS: Also, I get three weeks' vacation. 
When this memorandum came out, there was a aood chance 
I was on vacation because it was typically when Roanwell 
closed down. 
O Well, do you know when you were on vacation that 
year? 
A I normally take the last in July and the first 


two in August. I don't know how the dates would fall, 


D " eben ert. es E S 


though, as far as what is the last and what is the first. 


PES Nar n 


MR. JANICKE: I think the record should show cur 


— 


first round discovery efforts r quested all these sketches, 


NODE 


drawinas and so forth to be produced and that Roanwell did 
produce a large amount of material. Those sketches 
apparently even as of 1972 were missina or cone. 

THE COURT: All right. 

MR. BRADLEY: There is no auestion but that we 
produced all we had and the preliminary sketches were not in 
existence at that time. 

THE COURT: ۸11 right. Thank vou. 

(Witness excused.) 
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MR. ARNOLD: I call Mr. :Pragens, your Honor. 
STEPHEN GERALD SPRAGENS, 


called as a witness, beina flrst dulv sworn, 
tes.i "^S follows: 
DIRECT EXA 


BY MR. ARNOLD: 


Q With whom are you employed? 
A Plantronics, Incorporated 
2 Are you acquainted with how mant people -- how 


many people total were employed at Plantronics, Inc. the 
first of December 1961? 


A Approximately four to five people, 


0 When did vou personally ao to work for Plantronics? 


Or when did you receive your first job assianment from 
Plantronics? 

A 1 did some preliminary work for Plantronics 
in January 1962. I had taken a leave from my then currert 
employer, some vacation time, and then I officially 
came back in March of 1962. 

0 Then beginning in March of 1962, what job did 
you have at Plantronics? 

A I was product marxetina manager initially. 


Q Then were vou promoted firs that or what next jcb 


did you have? 
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A Director of marketina. 
0 Then what next job? 
A I became vice-president of marketing in 1966. 


f 


Had you been a vice-president in the marketina 
area ever since 1966? 

A Yes. 

Q0 Had your entire career wi*h Plantronics been 


associated in the marketinc area? 


m 


Yes. 
What were the responsibilities of your job in 
terms of what informat you were supoosed to aather and 


know about and handle, what were the responsibilities of 


the job in the rn?Tketing department? 


A Well, primarily to sell cur products and perhaps 


more importantly to understand the needs of the marketplace. 


0 What do you mean bv understand the needs of 


the marketplace? 


A Well, to ao to customers or prospective customers 


and expose our products, get their opinions of these 


Products and gain a aood understandina of what the require- 


ments for lightweight headset equipment were at that time. i | 


O Do you have an acquaintance with Keith Larkin, 
the inventor of the patent in suit here? 


A 


Yes. 
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| 0 What kind 3f man is he? 


A Well, I would classifv him as a verv inventive 


man. Frobabiy the epitome of the textbook entrepreneur. 


Do vou have an acquaintance with when the first | 


6 ۱ Substantial money was raised to develop and market the Larkin 


| invention that is covered by the patent here, the MS-50? 


A I believe it was Mav 195]. 


Do you have any idea how uch the urit of money 


0 Was there another unit of money raised soon 


I 
thereafter? 


| A I believe there was a rights offerina for an , 


additional $100,000. I'm not sure what the time period was, 


7) Have you information as to the financial status 


| 
Of the company as cf March 29, 1963? 


| 
۱ A Yes. It was desperate. I think .t was $7,000. | 
| 


~ 


| 
19 | Q If I said about $5,000 yesterday, I was in error 


by that amount? 


A 1'11 buy that. 


| THE COURT: When you say the financial condition 


| "t3 $7,000, whaz do you mean? The net worth? 


THE WITNESS: Yes. 


| THE COUPT: Or the totul assets or what? 


j A Approximately $300,000. 
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THE WITNESS: That's all the money we had left 
cash was concerned. 


THE COURT: You are talking about $7,000 cash? 


THE WITNESS: Yes, sir. 


Q Do you know when Plantronics aot into production 
with the MS-50? 


Yes. Prototypes existed in late 1961 but I think 
the actual production didn't aet started until early ' 

0 And are you 260 321860 with what happened when 
Plantronics submitted the MS-50 to United Airlines? 

A Yes, I am. The product was received auite well. 

0 | What happened when it was submitted to the Federal 
Aviation Administratior? 

A Well, we conducted various evaluations and certain 
modifications were made on the amplifier design to meet the 
impedance requirements that they had and a rather extensive 
comparative test was conducted at the Oakland Air Route 
Traffic Control Center in Oakland, California and as a result 
cf this trial, we came out bv far the winner of this 
evaluation and qained acceptance at that point bv the 
FAA, 

Q Were you also involved in the submission of the 
MS-50 to the National Aeronautics aid Space Administration? 


A Yes, I was. 
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0 Would you relate that story. I don't believe that 
one has yet been told in the evidence. 
A I think it was August 1962 I had a call from 
the NASA, Mercury proaram office in ilouston indicating 
there was an interest in our MS-50 type headset and they 


didn't elaborate on what the interest was. I took the 


product to Houston and shortlv thereafter found myself 


on an airplane to, I auess it was still Cane Canaveral 

in those davs. I ended up talking to Captain Schirra, 
Wally Schirra.. This was prior to his Mercury flight, 
which I believe was the third of Octcber 1962, and he ex- 
pressed an interest in our lichtweight headset for use 
within his helmet and the helmet microphones tnat we 

used at that time were the rather the large type that were 


positioned in front of the mouth and he referred to this 


as shrapnel. 
His reaction was he would like to eliminate from 
۱ 
in front of his mouth these microphones and because of the 
| 
tube-type construction of our product, he was very interested 
tc see if ve could position this in his helmet. 


| 
I 
| 
This was a rather, it was a most exciting experience 


for me. I remember I worked, I think it was all nicht | 
| 
long to try to put the MS-50 tere ۱:96 inside the helmet. 

| 

Of course, it was ne ntigured for that use to 
| 
I 
| 
| 
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begin with and there were many prcblems, but after some help 
from NASA technicians we got the headset inside the helmet:: 


and it worked, it shouldn't have buc it worked. It 


worked sutficiently for him to run some tests and he was 
satisfied that the concept made sense and he made the decisi 
that he would like to use just the microphone only, rather 
than the microphne and the receiver and he asked me how 
soon I could be back with two MS-50 tvpe microphones sentio 
to go inside of his space helmet and I think it was somethinc 
like 11 or 12 working days I was back with these units. 

He tried them cut, they worked quite well, he ran 
quite a few qound tests with عبت‎ and I remember being 
very apprehensive because it suddenly dawned on me that 


he probably was going to use these in his flight in October 


occasionally go to sleep at nicht and have horrible 
dreams. 


I could see the headlines, a small California 


electronic firm aborts space mission and I finally 


Suggested to him maybe he would like to use one of theirs 


and one of ours and one of someone else's. He said no, it 
vould be two of one tvpe or the other. He flew with these 
two microphones and we had some noise problems that were 


introduced at liftoff into the s stem but after he was 


App. 409 
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| 


| 


wanted to 


ieve it was electrovoice microphones 


Ons and NASA was not satisfied with the 


we remained on the proaram all the way 
and Apollo programs into Skylab. 
of the very few contractors probably 


»rocram that went the full camut from 


the record may be a little confused as 
units were used in Space, with the 
and which were Only part and we want to 
t clarified. 
a good point. I mentioned initially 
the helmet 


"1c.o^nones so actually 


on the last j1cuv./ flight which was 


App. 410 


"a 


lerf 


actuallv into space the transmissions from that flicht were 
considered to be the best that thev had had to date. And 
as 3 result of that we were able to go on continually 
improvina and refining the micronhoues. We stayed in the 
Program into the Gemini program, which was a two-man mission 
for I believe one or two missions and “hen the subcon- 


tractor, -McDonald Aircraft, decided that th 


reintrcduce, I bel 


which thev did. 


We were bumped off the proaram for approximately 


two or three missi 


results of the competitive mikes and we were then put back 


on the »rogram and 
throu, the Gemini 
I think we are one 
in the whole space 
Mercury to Skylab. 
O I think 
tc which of these 
complete MS-50 set 
be sure that's lef 
A That is 
that we con^: qured 


we then came nack 
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Gcrdon Cooper and we supp’ ied not cnly the microphones 

but receivers as well. We also supplied a liahtweiaht 

AS-50 type headset which was attached to an emergency 

air sea rescue radio and then into the Gemini program we 
were asked to make an MS-50 tvpe headset which was worn when 
the astronauts removed their space helmets, that is, 


the microphones were fixed inside cf the helmet and they 


—SuA —ASB NB ROG mM eo 


were then flying in what they call a shirtsleeve environment 
or condition where they removed their helmets and they then 
took an MS-50 type nit and put it on. 

I say MS-50 type. It was conficured to be noise 


cancelling. It looked very much like the MS-50 type headset 


that we have seen here but it had two transducers for 
miciophone and dual tubes to give a differential 
effect that ۰9۵18 allow it to be a noise cancelling micropho 


Q Was that no: -ancellina microphone or MS-50 type 


Mm as a enn aem um 


with the noise cancellina addition to it, was that the 
only complete MS-50 type headset as you used the phrase 
that was used iu space? 

A Vell, except for the ones that they used on the 
emergency radios, which were not actually used in space 
but they were on the spacecraft. 


Q Then what happened a: ۱۱۵۷ -- what else happened 
at NASA? 
App. 411 
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A Simultaneously with introducing the unit to the 

astronauts; I also visited the control center which at 

that time was located at Cape Kennedy: This was the old 

Mercury control center before the N-A flight group 

moved to Houston and I introduced the MS-50 type there 

to the flight controllers and they bought a small 

quantity of these, I believe it was 50, which were used on 

the flight of Gordon Cooper, which was the last Mercury 

flight ind after that additional ouantities were purchased 

and I think at this time we were cons. “ered the standard 

headset within the mission cont 61 center at Houston. 


They were used extensively throu shout the NASA facility. 


Q We have a stipulation that the MS-50 units have sold 


more than 700,000 so I don't need to ask you further about 


that and that the StarSet sales have exceeded, have reached ` 


the rate of 210,000 per year. 


Yesterday in my openina Statement I used the 
total figure on the Starset. DO you know what the total 
Figure on StarSet Sales have run to date? 


A I'd say approximately 600,00 units. 


App. 412 
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Q And can you give us an indication as to the 


average price of the StarSet? 
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A Average price for the StarSet in quantities | 


approximately $55 per unit. 
Q What percent of the total sales of all products 
of every character sold by Plantronics prior to the initia- 


tion of this suit were either the MS50 or the. StarSet? 


۱ 
i 
i 
A Would you restate the question, please. |] 
Q i am adc-essing. my question to the portion of J 

the business of the plaintiff corporation that is tied up 
in tne  ubject matter of this lawsuit. [ 
2 Fine. F 

Q And I am saying that from the time Plantronics 
began in business until the commencement of this lawsuit, ۱ 
| 
what per cent of its total sales of all products of att P 

characters were either the MS50 or the StarSet? 

A Essentially 100 per cent. 99 per cent. à 
Q Now I direct your attention back to the circum- 1 
stances of your first employment with Plantronics. Where | 
: 


were you before you came to work for Plantronics? 


A I was employed by Sylvania Electronics in Santa 


Q How did it come about that you came to leave -- 
well, to get acquainted while at Sylvania with anybody at 


I 
Cruz, California. 2 

| 

| 

| 
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Plantronics? 
A I was in the marketing group at Sylvania. At 


that time that particular facility was what we call in the 
trade a job shop. That is, we made products for other 
people. tle had an assembly facility. We had a machine shop, | 
a printed circuit capability and we were essentially selling | 
this facility in terms of its production capability to 
various people in the Northern California area. People 
like Lockheea Space Missiles, the radiation center, etc. 
Messrs. Larkin and Graham came through the coor 
one day, I think it was in June 1961, and I ended up talking 
to them and they indicated that they had an idea for a 
lightweight headset and they were interested to know whether 
or not Sylvania would manufacture this product for him. 
And that is how I came to be acquainted with 
them, 
Q What did you do in response to their inquiry? 
A I had been in the Air Force and had to use tie 
old heavy-type headsets like many of us have and I immed- 
iately realized the value of this product and I had talked 
to several people in my management at Sylvania to see if | 


they were interested in taking on this project and as is the 
| 


case sometimes with big companies, they couldn't see the 


forest for the trees, their main concern was that I was 
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probably talking to a couple of crackpot inventors, I was 
probably going to get the company involved in a lawsuit 
and I didn't necessarily agree with this and I maintained 
my acquaintance with these two people and became more and 
more interested in the product. 
I took it to some contacts that I had in Los 

Angeles in the aero-space industry. They reviewed the 
product and thought it had a great deal of merit, and I beca 
more involved in this program and was actually offered a job 
later on by Graham and Larkin, to help them sell the product, 
This was after they had then made the decision themselves " 
in late 1961 to menufacture the product themselves. 

Q Have you an acquaintance with the reputation of 
small transducers with respect to fragility circa 1961? 
The hearing aid type transducers that had already been on t 
market for a number of years prior to then. 


A Are you referring to the type of transducers tha 


are used in our headset? 


A Yes. There was quite a bit of concern on the 


part of people that didn't really know our product or hadn't 
used it. They would look at the product and because it 

was small, they would conclude tliat it was fragile. Which 
.5 a natural assumption, but th simple fact of the matter 
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is that it is a very rugged device because the transducers 
are shock-mounted in all three axes of the capsule and 


it is quite a rugged device and I have resorted to some 


sales tactics such as running an automobile over it and 
throwing it out of windows and pounding it on people's desks. 
It is quite a rugged device. 

Q After you have thrown it out a window, pounded it 
on a desk or run an automobile over it, have you literally 
done each of those three things and then take the unit in and 
the unit operated? 

A Yes. 

و 

Q Do you feel there is any reality to the popular 
conviction that these transducers were too fragile for use 
in hadsets circa 19 -- 

A No. I think the last statistics I saw on 
transducer failures, there were several million transducers in 
the field, it was something at or less than one per cent. 


I 
Q Now I address your attention to the research and 
| 
development operations of Plantronics since it got under 
way and got a product accepted in the market. 


Has Plantronics continued any research and develop 


ment in other areas? | 


A Yes, we have a continuous ongoing headset 
development program that is Continually looking at ways to 
App. 416 
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make our current product better, continually looking at 
ways to make better headset products and recently we 

have gotten into two other areas, in the telephone or tele- 
communications field of one product that we are working 

on is a video terminal device called the Comset -- 


THE COURT: What ıs the relevance of this? 


MR. ARNOLD: Your Honor, I am well aware that 
I do not have to explain the functioning of the patent — 
to this Court. I feel I do to some of the Judges on the f 
Court of Appeals and I would like two minutes of background 


on the nature of the patent system providing the R & D [ 


ë 


money and what the R & D money does that the patent system 1 


provides. | 
I ask for two minutes' leave to make my record i 

on this topic for the benefit of the Court of Appeals. ] i 
THE COURT: All right. I will give you that هه(‎ 

way. j 
Q Where did the money come from for these other J 


research projects? 


b 
8 


A The money came from, essentially as a result oll 


1 
our patents. That is. from the profit we made on our patent 


۳ 


product. H 
Q What is the amount of woney that you have spent ™ 


on the awiplifier research since Plantronics got into 1 
ii 
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business? 

A On the headset amplifier, is that what you are 
referring to? ۱ 

Q Any amplifier. I didiu't know what the difference 
was. 

A Specifically we had a rather extensive program 


where we have taken the amplifier that is used in the 
headset, StarSet headset and we put it onto a chip, as we 
say in the trad2, it is an integrated circuit chip and I 
don't know the exact amount, but the figure that I recall, 
it is someuhere in the neighborhood of a million dollars we 
spent just developing: that particular amplifier. 

Q Now I would address your attention to the subject 
that Las to do with the sales effort with respect to the 
patented subject matter and let's think in terms of the time | 
frame up through the United Airlines, the Federal Aviation 
Administration and the NASA programs, which havo all been 
discussed in the record. 

Up to that time what if any was the nature of 
the advertising that was done of the Larkin MS50 set? | 
A Advertising was quite limited. Most of the — 


that we spent in the field of advertising was and still is 


to a great degree in the area of Liochures and instruction 
bocklets, this type of thing. 4e did some media advertising 
App. 418 
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but by comparison it was fairly low, particularly in the 


early days of the company. 


Q Focus on the period through the United,FAA and 
NASA programs, are you able to say whether or not you had 
any media advertising prior to the adoption of the MS50 by | 
those three organizations? 

A Very limited. Very limited. 

Q By 1970, are you able to give us any idea as 
of that time as to the total advertising budget for the MS50 


the StarSet having just been brought onto che market at 


last few days in 1969. 


the early part of 1970, I believe technically a few of thew 1 
A My recollection would be somewhere in the area 


of 3 per cent. 3 per cent of our sales. 


ae 


Q At that time can you translate that into — 


or into a comparison with the rest of the industry, if you 1 
have any information on that? | 


| 
| 


f 
A I think the standard for our type of business 
in the electronics industry is generally regarded as around 


5 per cent. Most companies woul spend in the area probab 


1 


of 5 to 7 per cent -- 


THE COURT: I don't believe that is the question, 


The question was as of the time that the StarSet was intro- 


duced, what did 3 per cent of the sales volume represent? 
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THE WITNESS: Approximately 150,006, $120,000. 

Q Are ycu able to relate that at all back to, that 
is, the per cent of sales figure, are you able to relate 
that back to the advertising done by the industry as a whole, 
as a per cent of sales? 

A Right. That was the point I got off on. I would 
say generally 5 per cent would be considered normal or 
nominal in our field. 

0 What did Plantronics do with respect to the MS50 


after theStarSEt received customer acceptance? 


A Well, the plan was to discontinue the product. 

Q What happened to that nlan? 

A The product refused to die. 

Q What do you mean by that? | 
A Well, simply that it was our intention to phase | 


out the MS50-type headse. and concentrate all of our produc- | 
tion ... sales energies on theSterSet headset. However, 
by that time we had achieved significant market penetration 


| 
with the MS50-type headset and we found that we had built up | 


a very large and enthusia-*ic user group. That for 


various reasons preferred the MS50-type headset to the StarSet 


and continued to buy the product as they still do today. | 


| 


Q Now I would address you to the present status of | 
| 
the competitive market and as}. you to consider ali of the 
I 
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different nanufacturers that are manufacturing substantially 


different types of headsets and the number of different type 


of headsets that are manufactured by all of them. I am 
not talking about minor variations where somebody has a | 
little variation in the amplifier detail or the length of «ndi 


cord, but substantially different type headsets. How many i 


substantially different type headsets are currently being 
offered to the same general type of market to which Plantron fh 
addresses its sets? 

A To my knowledge there are fovr or five manu- L 
facturers, major manufacturers of headset in this country É 
and I would say that each manufacturer probably has four or 
five major types of headsets that he markets and many varia- | 
tions of those, but four or five major types. 8 

Q I would revert back to the MS43 headset. Are 


you acquainted with the MS43 headset and the story on it at al 


A That was our original behind the ear unit? | 
Q Yes. 
A I was not involved in any way in the development 
of that headset but I am aware of it. I have seen it. | 
Q Wiat happened to that headset? 1 
Ê 
A That headset was -- never got off the ground, 
as we say. It was not a viable product. 8 
| 
MR. ARNOLD: I have no further questions. 1 
| 
| 
App. 421 | 
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THE COURT: Let's take our noon break now 


zb-10 


unless you are going to have a very short cross-examination, 


422 


MR. BRADLEY: I won't be terribly long, but 


App. 


Mr. Bradley? 


I think it might be long enough to break. 


THE COURT: All right. 


We will recess ther until two o'clock. 


U.S. COURTHOUSE 
20 7.4580 
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2:00 P.M. 
STEPHEN GERALD SPRAGENS resumed 


MR. ARNOLD: May it please the Court, as it 
happens over the lunch hour, you find notes you didn't 
cover. I asked Mr.Bradley if I could ask a few more 


questions. 


THE COURT: All right. 


oM) Te Sa roni aiit. " "m = HAMM dna OS T s‏ با 


DIRECT EXAMINATION (continued) 


BY MR. ARNOLD: 


Q Prior to the advent of the StarSet in 1969, can 
you tell us what per cent of the sales of the LarkinMS50 wer 


attributed to advertising and sales efforts by comparison 


and what per cent of them were attributable to the merit of i 
the invention as found in the United Airlines, FAA and NASA F 


studies? 


A That is a really difficult question to answer ۱ 


because advertising is a nebulous thing. It is hard to pin- E 


۱ 


point exactly how many sales were attributed to it. It 


was quite low, in my estimate, and I would say in the oe | 


hood of 10 to 15 per cent, prcbably no more than that. |] 
i 

Q After the StarSet, what happened to the advertis- f 

ing program for the MS50? i 


A It was essentially discontinued. There was some 


minor advertising done to the aviation industry,but it was 


i 
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very limited. 
Q Now I take you back to the period of 1961-'62, 


your wo-k at Plantronics while the Larkin development 
was going on and also at that same period, '61-'62, the 


Roanwell Lightweight set development was going on. How 


| 


would you characterize during that period the customer inter- 
est in the industry for Lightweight and avoidance of circum 
aural earpieces? 

A I would say there was a very widespread demand 
for a lightweight headset and the demand I would characterize 
as sacle Spaces strong. 

MR. ARNOLD: No further questions. 
CROSS-EXAMINATION 
BY MR. BRADLEY: | 


Q Mr. Spragens, you are presently employed by | 


Plantronics, right? 


A That's correct. 

Q What is your position there? ۱ 

h Vice-president. ۱ 

Q You are an officer of the company? | 

A ram | 
| 

Q xou testified thatyou have been associated with ۱ 


the ccmpany since 72 
A No, early 1962. My employment started in 


App. 424 | 
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March of 1962. 
Q And prior to that time you worked for Sylvania? 


A Yes. 

Q Had you had any past experience in marketing 
headsets? 

A No, not prior to Plantronics. 

Q Do you recall whether in the year ending May 
31, 1962, Plantronics showed a prorit or loss? 

A We showed a loss. i 

Q Do you recall approximately what the amount of ۱ 
the loss was? 

2 No. I don't I am sorry 

Q Was the main product of the company the first 
four or five years principally the MS50 headset? 

A Yes. 

Q -I show you a financial statement for the plainti 
it is an annual report, for 1963. I refer you to the firs 
page inside the cover. 

THE COURT: Does that ave an exhibit number? 


MR. BRADLEY: It is not an exhibit, your Honor. 
I didn't plan to put these in evidence. 
Q I believe it indicates a loss for the year endin 
May 31,1 962. 


A Yes, that's right, a loss of $185,539. 
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THE COURT: It is $188,000? 
THE WITNESS: $185,539 on sales of $249,808. 


End 1A 


cn 
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0 And that was for the year endina May 31, 1963, 
that you read off, was it not? 

A That's what it says, yes. 

Q And the sentence below that, does that indicate 
what the loss was for the year ending May 31, 1962? 


A Yes. It says that these figures compare to a loss 


of $43,825 on sales of $15,386 in the year endina May 


31, 1962. 

Q Do you recall whether there was a profit or loss ik 
in the year ending May 31, 1964? 

A I am not certain, but I believe it was about a 


that period, '64, that we had our first profitable year. I 


am not certain. 


Q I show the annual report for 1964 and I wonder if 


that refreshes your recollection as to the net income, 


profit or loss, for 1964? 


A That indicates a profit of $20305. 


Q And do you recall whether in 1965 Plantronics 


had a profit or loss? 


A I believe every year after '64 we showed a profit. 


I could be wrong about that. 


Q Let me show you the annual report for 1965, 


and see if that refreshes vour recollection. 


NK I am wrong. We show a loss in '65 of $136,849. 
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Yes. 


0 You mentioned the headsets that were used by the 


Astronauts and I am not sure whether I understood your 


aut Cocner. There seems to be a 


~ 


testimony as to Astron 


photocraph showing Astronaut Cooper in Defendant's Exhibit D. 


same brochure that we have referred 


اا ا ےت ات بل 


Do you see that? 


A Yes. 


t. before pertaininc to the MS-55 and 56. 


chamois material that was referred to 
receivers clamped on the outside 


ed the sound into the astromaut's 


eninc. 


len a tube going through the earmuff 


er se but an orifice. It was a 
The receiver is mounted on the back 
‘en there was a threaded flanae that 


side that had an orifice or hole 


the sound to come in from the 


CO 7.4580 


actualiy made of this 
earlier today and our 
of these muffs and pio 
ear throuch a small op 


0 Was there th 


A Not a tube p 
verv short distance. 
side of the muff and * 
came in from the other 


in it and that allowed 


receiver capsule. 
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$ 
Q So there was no tube? ! d 
A No tub. or ear insert device at all. |] 
& 
Q Do you know whether Plantronics was the first one i 


to devise a headset using an acoustic tube with an earmuff 


Or an earcap? 


۲۹ 


A am not sure I understood the question. I'm 
sorry. 


0 I am wonderina whether this type of confiauration 


© 


was new ac riantronics where it used an earmuff or 
earcap with the acoustic voice tube, to your knowledce? 

A To my knowledge, yes. We did that at NASA's 
request. It was the way they wanted it configured. 

0 You mentioned the transducers in the MS-50 being 
Shock mounted. Was the purpose of that to protect the 
transducers themselves from shock? 

A Yes. 

Q Do you know whether that shock mounting was present 
in the unit that Larkin built that was the unit disclosed 3 
in the patent in suit? 

A I really don't. I'm sorry. I don't have anv 


knowledge of the actual construction of that unit. 


0 Do vou know who was the one that did the shcck i | 
mounting for the MS-50 unit? i 


A Well, a gentleman -- our oriainal chief 6۳1 ۲66 ۳ , i | 
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t2 


I suppose, was the man who made the 


ai 


that were used. The whole svstem Of shock mountina has been 


continually improved ar 


3 
Qu 
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uo 


throuch the "ears. 


6 
0 Do you yourself know? I am wonderinc whether it 


it or some other comnanv 


ao 


* 5 A ; : 
A No, I am fairly confident it was done hv 


1 ات‎ : 
I ۳ COI T Are ue Savina that tho AC. hac 
that the 50 h 
11 i © 
1 * - mle ۹ 
Provisicn for shock moun s? 
13 
3 A T am 
1 am not sur from vour answer whether vou sav 
er whether ou 


vou know that it was dor? at Pl 
was. Do vou know that to your own knowledce: 


A I think the best thinc to say is I am reasonablv 


confident it was done bv Plantrenics' engineers 
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BY MR. BRADLEY: 

0 I believe you mentioned as a result of the 
Plantronics patents, you earned certain monev and I'm not 
sure I'll state it exactlv the way you did, but somethina 
to the effect to support other investment. What patents 


are vou referring to particularly? 


A Well, primarilv the Larkin Patent. 

0 And what products are vou referring to particularly 

A The MS-50 type headsets that were covered in that 
patent 


Do you Know what amount of money has been earned 
in licensinc under the Larkin Patent? 

A The onlv license that I'm familiar with was one 
that was let tc an Enclish company, S. G. Brown. 

MR. ARNOLD: May it please the Court, I object to 
the question as referrinc to a subject matter that the 
Court has already ruled immaterial. 

THE COURT: It isn't immaterial in the sense it 
| establishes that this witness doesn't know of anv royalties 

collected under the patents. 
MR. BRADLEY: The witness testified on direct he 
۱ earned money tnrouch the patents. 1 am just trvinc to 


explore that. 


THF COURT: The cuestion is permissible. Go ahead 
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Q Is the same true of the '"itchines Patents 


A Yes. 
0 You mentioned relativelv limited advertising and 
we have just a few Sample ads in Defendant's Exhibit D. 


I refer you to one ad that is from Seboterber 6, 1963 issue 
of Vall Street Journa] DO vou reca 


that ad runninc? 


t recall the specific əd but it is certainlv 


t £ 51 
Q ras 1t customary for Plantronics to run a in 
the Wall Street Journal , do vou know? 
- 
A I would say it was not customary. here were 


very few ads run in the Wall Street Journal to my knowledge. 

0 Mv question should have indicated during this 
period of time in 1963. 

A I would sav no. 

Q You also mentioned that vou are aware of the MS-43 
development which was a behind-the-ear headset that Plantronic 
made and I believe the voice tube came out the bottom, 
is that correct? 

A Right. To be sure I understand what vou said, 


I believe I said I was not familiar with the Gevelopment 


but I had seen the Product and I was aware of what vou'wer 
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0 Yes, I understand that. 
Are vou sae of the fact that Plantronics 


was sued for patent infrincement by Telex under the 


Flygstad Patent? | 

A Well -- 

MR. ARNOLD: May it please the Court, this, f 
course, is a fact but the pursuit of another lawsuit in th 
lawsuit, I do not see the relevance of. 

MR. BRADLEY: I can withdraw that auestion, 
your Honor, and I want to ask him cne other auestion. 

THE COURT: Are vou withdrawinc it? 1 

MR. BRADLEY: I will withdraw the auvestion. i 

THE COURT: All richt. 

Q With regard to the MS-43 headset in response to 
interroaatories in another lawsuit which was the lawsuit of 
Telex against Pac. ic Plantrcnics, Mr. Graham, then the 
chief executive officer of Plantronics stated and I read 
the cuestion, specify the dates of anv alleced public use 
of the defendant's Model 43 headset. 

And the answer, see defendant's answer to 
plaintiff's interroaatorv No. 14. As presently advised 
defendant's public use of the MS-43 began in 1962 and 
continued for at least several years thereafter. 

۱ 


Do you know whether or not that is true? 
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A When you say continued use, to mv knowle 
didn't sell any MS-43s rer se. So I would -- 

) I think this is just referrina to it in 
patentese, its public use, it wouldn't have to be 
large use but it could be a public use of one or a 
like that. Do vou know whether or not that is tru 

A If you are saving that there 3۶ one in 
then it mav have been use in the sense of somethi 
that we had in the labor in the factory, I'd sav 
that is probably tre 

0 I am svecifically savinc over a period o 
years beginnina in 1962, O you know hether that 
true? 

A Yes, I tried to answer it. I would sav 


in that such a product existed durina ۶۲+ ۰۵ 
TO my kr-wledae none was sold. 

THE COURT: What product is this vou a 
of, Mr. Bradley? 

MR. BRADLEY: This is the plaintiff's 
which was a behind-the-ear headset that was made 


an under-the-ear -- and it never was act 


0 T 
Is that correct? 
A That's my understanding 
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THE COURT: What was the date of public use stated 
in that answer to interroaatorv? 

MR. BRADLEY: It stated it beqan in 1962 an? 
continued for at least several vears thereafter. 

THE COURT: All riqht. 

MR. BRADLEY: Near the end of Plaintiff's 
Exhibit 66, there is a good clear picture of the MS-43. May 
if vou would like to hand this cony to vour Honor -- 

THE COURT: No, I can det ithere. Thank you. 

Q Mr. Spragens, the plaintiff has sold the StarSet 

with the behind-the-ear headset with an over-the-ear voice 
tube, is that correct? 


A That is correct. 


Q Has the plaintiff sold anv behind-the ear headsets, 
whether the MS-43 or anv other name, with an under-the-ear 
voice tube? 

A Not to my knowledge. 

Q Then you would not have anv comparative ficures, 
would vou, on the sales betveen over-the-ear voice tube or 


under-the-ear voi.e tube? 


MR. BRADLEY: I have no further questions. 


THE COURT: Any redirect? 
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REDIRECT EXAMINATION 


BY MR. ARNOLD: 


Q Mr. Spragens, if I recall your testimony, you 
were responsible for marketina and you advised us whether 
or not you would have known wheth2r 


sales of the under-the-ear 6-2 


A Yes, I should have been aware of that. 
MR. ARNOLD: We have no further questions of 
this witness, your Honor. 
THE COURT: Thank you, Mr. Spragens. 


(Witness excused.) 
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| 
2 ۱ MR. ARNOLD: May it please the Court, during || 
3 | this morning's testimony of Mr. Foley, he was asked e 
| 
4 | about the NorthernElectric Venture I unit, which was being lU 
9 | identified for purposes of illustrating that it was feasible | | 
6 | to make a boom microphone unit that would have a high re- 1 
1 semblance, look like the design patent of the Hutchings || 
8 | design. We don't have a complete unit, have not been | 
3 able to find one at this stage, but Roanwell has been kind í 
10 | enough to offer us for purposes of identification to the Cour ; 
11 a partial unit which is broken in that the voice tube is -- ۱ 
12 excuse me, ear tube is removed. 1 
13 | It is not our property. We are still trying to | 
M | find another unit which we can offer in evidence. Counsel 
15 | has agreed that we cauld offer to the Court and we might i 
16 | substitute a photograph if we might have leave to do so, H 
17 || so we can have the record complete on the point. | 
8 18 | THE COURT: Fine. 
19 | MR. ARNOLD: That is Plaintiff's Exhibit 141. à 
20 | THE COURT: This unit is not in evidence, but 5 
21 | they are going to substitute a photograph for it, as I 
22 | understand you, and the photograph will be in evidence. I 
» 29 | MR. ARNOLD: Yes, your Honor. : 
24 ۱ May it please the Court, Mr.Bradley indicates | 
25 | he would like to recall Mr. Foley to the stand now that ۱ | 
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this is here and other things that he has and cover that 
subject matter while it is on our mind, and, of course, it is 


our plaasure to have him do so. 


THE COURT: All right. 


MR. BRADLEY: If your Honor will recall, mr. 


Foley was explaining some of the Similarities and differences 
between the R70 and 71, and the R61. 
JAMES B. FOLE! resumed. 
CROSS-EXAMINATION (continued) 


BY MR. BRADLEY: 


Q We have simply sent over to Roanwell for samples 
of these and they are samples that the cases can be opened 
and I would just like to ask Mr. Foley whether you could 
explain to the Court the point that he was making when he 
didn't have these models. Do you recall what the question 
was, Mr. Foley? I think you were explaining how the 
R70 or the R71 is similar in Some ways to the R61 or 
different in some ways from it. 

A Right. The 71 model utilizes the same Speech 
tube system and all the same parts as does the 61A. The 
only difference in the retainer -- there are two little 
tabs that stick up in the 61 and that retainer is the 
strain relief for the cordset, but this complete system is 


one and the same as in the 61. 
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the socket, the transmitter boot and the transmitter are 
all the same in both the 61A and the 71A. 

The retainer that is in the 71A is similar to 
the one we have in the 61A, the only difference is that the 
61A has two tabs which are strain relief or the cordset. 
The 71A has the same receiver boot and the same receiver as 
is in the 61A. 

THE COURT: You say the 71 or 71A? 

THE WITNESS: The 714A. 

Q You are me tioning 71 and 71A. Are these the 


same thing? What is the significance of the subscript A? 


۳ 
L 


A That is just model nomenclature that 
Roanwell uses. They are the same. 
Q When you say Model 71 or 71A, you are referring 


to the same thing? 

A Yes. Also the tube that goes over the ear, the 
ferrule and the gasket that is inside of it is the same 
ferrule and gasket that is used on the speech tube of the 
61A. 

Q You are again referring to the Model 71 or 71A, 


is that correct? 
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Q You are saying "this complete system," and the 
record does not know which one you are pointing to. 
A That is, in the 61 the speech tube, the ferrule, 


to 


E 


a 
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2 || A This is the 71A. | 
g 3 Q How does that compare with the Model 70? | 
P 4 |! A The 70 utilizes only the transmitter boot, the | 

5 | transmitter, the receiver and the receiver boot that is | 
i 6 used in the 61. Everything else is different. Also let me 
g | $.1 point out one thing. The plastic part of the tube is also 

8 the same as in the 61. 
| 9 "50 The plastic part of the speech tube you are 
E] 10 referring to? 

11 A Yes. 
à 12 Q Is the same in the 70 as in the 61A? 
i 13 A Right. 

14 MR. BRADLEY: We will mark for identification, 
i 15 | since the other two are already in our exhibits, we will 
g l6 | mark the 6l as our exhibit -- it will be AAA. 

17 | Mr. Foley, the only other question I had was that 
à 18 you have indicated a preference by sales or certain salesmen 
I 19 | and a preference by engineering or certain engineers. 

20 | Was the preference that was reflected by the sales people 
i 21 unanimous and similarly, was the preference by the people in 
1 2 engineering . unanimous? 

23 | A No, it was not. 
à 24 Q Would you explain that? 
i 25 A As the program developed people developed dislikes 
1 App. 440 
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engineering department, there were people within each depart 
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redirect 
and likes. Both in the marketing department and the 
ment that liked some features of the 70 and some liked 


features of the 71. 


Q What did you personally like? : 

A I preferred the 70, i 

Q What do you presently persanally like as between 
the two? | 

A I still prefer the 70. i 

Q Do some still prefer one or the other? 

A Yes. i 
REDIRECT EXAMINATION ۳ 
BY MR. JANICKE: 

Q I have one question in view of our having Se 
the Northern Electric Venture I. I think the operation ۱ 


of the set, were it complete, would be self-evident except 

for one point, and that is the metal tubing nere on the A 
side and the rectangular box on the bottom. Would you 
explain what those do? 

A The rectangular box at the bottom is a noise 
canceling electret type microphone. The boom for tubing 
extends over the top of the ear and connects up with this 
microphone. The boom is made out of metal. It is one of th 


conductors used in transmitting from the microphone back to 
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recross 
2 the cordset. 
3 Q Do you have a conduct going down through the 
4 i tubing? 
9 A Yes, there is an axial one going through the 
6 center. 
7 MR.JANICKE: I have no further questions. 
8 RECROSS-EXAMINATION 
3 BY MR. BRADLEY: 
10 Q I have one question on Venture I. With that 
11 microphone out at the end of the boom, would you mistake this 
12 product for the Plantronics headset? 
ind 2B 43 A With the microphone on the end of the boom? 


SE GHB œm EN 0 — M we JB ee EE M M M D DW | [ oa 
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0 Yes. 
A No, I wouldn't mistake it. 
MR. BRADLEY: No further questions. 


MR. JANICKE: Nothing further. 


(Witness excused.) 

MR. ARNOLD: May it please the Court, I direct 
your attention to a chart we have prepared previously having 
Larkin Claim 1 set forth and color-coded to each Larkin 
drawing of the device and also to the R70. 


THE COURT: Thank you, Mr. Foley. ۰ 


This is the claim as to which originally there 


was an admission of infringement and also an admission that ii 
all of the elements of the claim were found in the accused 
structure. 


Subsequently there was a withdrawal of that ad- ۱ 


mission and the withdrawal relates to only the one point in 


brown as to which your Honor has already heard the testimony? 
So I bring the exhibit to your attention by way of an | 
illustration of the point of their withdrawal of their 
admissions of infringement. 1 
The further point is in the patent drawing where B 
the clip was described it was on the back side of this 
particular figure, so the clip that hooks over the glasses i 
member or the head bands member, as the case might be, is no] 
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shown, whereas the hook that gets over the ear is shown, but 
I think your Honor will understand from the patent drawing 
what the significance of that is. 

Under the circumstances that the rest of the 
claim there is no controversy about, we think there is no 
need for further testimony on the issue of infringement of 
that claim. 

Ham Mol. 

“HE COURT: You haven't made a similar chart to 

application of the R70? 


MR. ARNOLD: We have not made a similar chart. 


MR. JANICKE: We have. 

THE COURT: I thought maybe you want to offer 
it at the same time. 

MR. ARNOLD: We don't have a similar color chart. 
We have ont in the book of exhibits. Maybe we should locate 
what we do have. 

MR. JANICKE: This is Exhibit 126 in your book, 
your Honor, without colors. 

MISS CLINTON: I don't think we do. 

THE COURT: I don't believe it is necessary. 
But I thought if you did have it, you might offer it now. 


MR. ARNOLD: We do not have one on the R70. We 
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do not have another color chart. 


HANS CORNELIUS MOL, sek و بت‎ wie 
by the plaintiff, having been first duly sworn, was | 
examined and testified as follows: 

DIRECT EXAMINATION BY 1 

MR. ARNOLD: $ 

MR. ARNOLD: First, your Honor, we would offer 

in evidence as Plaintiff'sExhibit 142 the entirety of Mr. 1 

Mol's deposition because we would like it received in — 

Mr. Mol was a witness that appeared on behalf of the corpora- 


tion when we noticed the deposition of the corporation 


under the rules as noticing the deposition of Mr. Mol. 


duced as a witness who had the greatest knowledge of the sub 


We noticed the deposition of the corporation and he was zi 
ject matter. | 
THE COURT: Then ^e at that time was an — 


of Roanwell? 
| 


MR. ARNOLD: He was a vice-president of Roanwell 


| 
which we will develop orally here in a few minutes. 
THE COURT: All right. | 
MR. BRADLEY: 1 might mention at that time it is| 
my understanding he was not a corporate officer, but since 


he was produced as indicated, it is admissible under the 


Federal Rules, so we have no objection. 
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XXX 2 (Plaintiff's Exhibit 142 was received in 
3 evidence.) 
4 THE COURT: Let me ask you, do you Lave a summary 
9 f that examination? 
6 MR. ARNOLD: We do not have a Summary prepared for 


introduction because of the various bits of background we 


will elicit. I have a summary here, but I never did get 


10 THE COURT: All right. You can file it after 
11 the trial is concluded and your opposition will have a chance 
to file a counter statement. 

13 MR. ARNOLD: All right. 


Partly growing out of Mr. Mol's deposition, we 


Q 2 ۰ ; , 
1 " around to editing it for presentation. 


15 have first a major series of stipulated facts which I believe 
16 that maybe I can review quickly for you to set the stage 
17 for the rest of the testimony by addressing your attention 
18 to the yellow book which is Plaintiff's Exhibit 141 and to 
19 certain pages of that book. 
20 THE COURT: You mean 140? 
21 MR. ARNOLD: It is 140. 
= Page 1 of that book is a Roanweli orochure or a 
2 | flyer out of their DS Book. 
| 24 Q Maybe, Mr. Mol, you can explain the DS book 
| 25 to the Court better than I can. Would you explain what the 
App. 446 
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book is? 

A I haven't got the foggiest idea whatyou are r 
talking about. 
Q Do yov know what the DS book is at Roanwell? 

A No, I am afraid I don't remember that — 
Q I will show you Page 1 of Exhibit 140 and I will i 
direct your attention to the upper right-hand corner where 
there is a DS number assigned to the sheet. Can you tell E 
us what that DS number means? E 
A No, I can't tell you what the DS number means. 
To the best of my knowledge, the numbering system for the H 


brochures was assigned and handled by the marketing EE 
They may have been recorded in the engineering department, 
but I was never involved in that numbering system. $ 
MR. ARNOLD: Your Honor, I think counsel will 1 
stipulate with me that these brochures and flyers, which are 
numbers 1 through 2l, in the book, are various brochures and 
flyers which were pre-1961 publications by Roanwell. I 
MR. BRADLEY: ۷65 , we so stipulate. Your UU 
I indicated to counsel that we will stipulate that for the ۱ 
purpose of this suit. I am not absolutely sure that it is 3 
a fact and therefore I don't want to misrepresent anything 


to the Court. But for purposes of this suit we certainly 
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MR. ARNOLD: It is our belief tha this is 
sc. 
BY MR. ARNOLD: 
2 Now directing your attention to Page l, the 


first disclosure is of a unit which has, as you can see from 

a picture on the right, the microphone transducer located 
adjacent to the jaw in the right-hand corner and there is a 
boom that extends to the front of the mouth of the wearer, 

and we see it in larg-r “igure on Page 1 and there are 
acoustic * bes inside this particular. unit which convey the 
vibrati : from the front of the mouth to the transducer which 
is adjacent the jaw of the wearer. This was one of the 

bits of art that was within Roanwell prior to the Larkin 
undertaking. 

Then we see on Page 2 the dimensions of that tube 
set forth in thc lower left-hand corner and depending upon 
how you measure the diagonal, it comes out in the four and 
a half inch order of magnitude that we have referred to as 
being happening to be the same length tube that Mr. Beranek's 
book used as his example of the sound in acoustic tubes. So 
we have in the Roanwell publications in their offering on 
the market a headset which did include acoustic tubes to the 


mouth prior to Larkin's development. 
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Then turning to page 4 we reach another one of 


their brochures or flyers, or whatever these sheets are 


on lightweight. “his is the Model 52 that Roanwell made 
and sold primarily for the telephone operators' market. 
I don't know what pace I said. It looks like a 7. We have 


the Roanwell Model 52 displayed and the focus on 1 1 (۲72 1 


| 
calied, and we noted i. the first line of text the focus | 

| 
which shows that at that time they were at least 
interested in lightweight. 


We can follow over to pade 9 as an example and 


again in the first line of the second photograph we have 


shown. 

Skipping on to pace 13, we see in the I3 
14, 15 and so forth -- 

MR. BRADLEY:  Wculd you mind if I put this in Y. 
of the wftness so he can follow? 

MR. ARNOLD: Certainly. Happy to do so. 

I will ledn you another copy to follow, so you 


can follow as well. 


13 is the baqe that shows the scope of the headset 


another model headset with the focus of lichtweight still 1 
1 
* 

market that Roanwell was in. 14 represents the different 


types again. 15 represents many different tvnes for 


different markets. 16 continues to renresent the different & 
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$ 2 types of headsets for different markets that Roanwell was 
H 3 || in. 17, 18 and 19 all continue to be representative of 
4 | that. 
: 5 lsc page 20, pace 21. 
H 6 | It is up until that point we have the agreement 
7 || that those represent units at least that were offered on 
í 8 the market prior to Mr. Larkin. In some instances we are 
1 9 not dead sure about the date of the publication but we are 
i 10 satisfied that the represe-tation of units, it is that units 
11 were offered on the market circa '61 and prior to Larkin. 
H 12 MP. BRADLEY: We acree with that, vour Honor. 
I 13 MR. ARNOLD: Then we have on pace 22 the snecial 
14 advertising flver that had to do with the lichtweicht head- 
à 15 ! set that was contemporaneous with the Larkin development | 
g 16 | with the featured lanauace, "The headset you are wearing 
17 weighs only eicht ounces and it cives me more comfor*." 
1 18 || The interestinc point about this is we have alrerdy! 
| 19 | in evidence the storv that whereas the Larkin headsets 
20 | have sold at an average cf about 100,000 units a year, the | 
H 21 | Roanwell units, contemporaneously designed, has sold at an | 
| 22 average cf 2.500 units a vear and that reveals the difference 
23 in the commercial impact of the two units contemporaneously 
à 24 desianed by comnetitors 
4 25 Then over on nage 25 we have the listina of the 
3 App. 450 
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2. i| different types of headsets and markets that Roanwell 1 


3 | was seekinc to serve. They vere seekinc to serve : 
4 | the defense headset market, they were seeking to serve the | 
9 industrial headset market, telephone overators, telephone 
6 linemen, leak detector operators, mobile radio operators, i 
' base station operators and then commercial markets for, t 
8 among other things, commercial jet pilots.  Thev were 
3 seekinc to serve that market. Then on down, hobbvist | 
10 headsets and even special purpose headsts which we don't 
: t | 
11 || have anv accurate data as to the Size of the market 
۱ 
12 for languace laboratories or orcan consoles or auditoriums 
۴ : — { 
15 | Or home use but it is, of course, Our position that those | 
14 specialized markets the Court can take judicial notice of ۱ 
15 


are of the same order of macnitude as airplanes. | 
۱ In all of that they were seeking to qet airplane 
market by their own brochure proposals. 
| Then we turn to page 79 


BY MR. ARNOLD: 


Q Can you turn to that page, Mr. Mol? 


21 | A Sure, 


MR. BRADLEY: Counsel, I don't mean tc interrupt, 
| but I would like to indicate for the record that my stipulati 


as to these units beina on the market did not carry over to 


- 


all of the other observations you made. 


|| App. 451 


| SOUTHERN DISTRICT COURT REPORTERS US. COURTHOUSE 
| FOLEY SOUARE, NEW YORK, N.Y CO 7.4580 


X ¥ B R 8 
5 a Amin Emn Ee —dueum- — amm m 


1 | ۱ | 
| gwrf 4 Mol-direct 272 | 
2 
MR. ARNOLD: I understand. | 
| ; 
6 Have you found pace 97, please? 
4 | 
| A 97? 
5 
0 Did I say it wrong? 
6 
A Yes. 
7 ۰ 
| Q I have 97. It is the letter of December 14, 1962. 
8 
A Yes, Slr. 
| 9 
0 In the upper left-hand corner there is a nane 
10 
Mr. D. W. Powers. 
11 i 
Are you able to tell us whether that was the 
Í 12 
addressee or the writer of the letter? 
13 ^ * i ۰ ۰ ۰ 
THE COURT: Nhat number is this you are lookina at? 
14 LM 
۱ MR. ARNOLD: Paae 97 of the exhibit, your Honor. 
THE COURT: All ۴ 
16 | ۱ ۰ | 
| A Well, I can't tell you for a fact, but I think 
17 1 ۹ 
۱ common custom is that the top name is the addressee and the 
18 : : 
bottom name is the writer. I assume that that was used in 
19 : : s : 
this case. It is sianed R. W. H. So it is obvious. 
20 | t 1 z 
i 0 Who was Mr. Howell at that time? 
21 
A I don't want to weasel word out of this. This is 
1 = 1 
1962. I didn't join Roanwell until '69 and I am not sure 
23 $ . 
| I have the exact orcanizational structure at that time. 3 
2A è I 
believe Mr. Howell was the rresident, Mr. Powers was vice- 
president and at that time he may or mav not have been director 
I App. 452 
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of engineering. I don't know the exact date. You are 


asking me something that I am not really familiar with. 


Q 


j 
E 
MR. ARNOLD: Perhaps at this time I should go — 
and commence your testimony and brina things up to date 
before I try to go on with any of tne other material that I H 
have outlined. 3 
Q You have given us your name already, Mr. Mol. 
Would you tell us your education, please? 
A I have a Bachelor of Science in enadineerinc from 
the California Institute of Technoloay. I have done araduate 


work in electronics at both UCLA and USC and have taken 


advance management courses in Caltech. 


Q After 6۵11606, with whom was your first job? 

A Shell Oil Company. 

0 How lona were vou with Shell? 

A Roughly five years, from '54 to '59, I believe. 
Q Will you tell us the nature cf your work at 


Shell by the time you left? 

A Basically it was a purely supervisory position. 
I vas responsible for supervising larae qroups of 
essentially non-technical people. Althouch as an enaineer 
and drilling superintendent mv decisions were largely in the 
technical field it was in fact not a practical encineering 


job. 
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e 0 I believe you indicated On your deposition, however, 


that amona the responsibilities you had some time alona 


4 || the wav, and maybe it wasn't ridht at the end of your tour, 


cn 


that one of your jobs was the traininc Of younc endineers 
i out of school to undertake the enaineerinc work for 


s : Shell, is that correct? 


oo 


ier. This was in 


ao 


Synonvmous to some chemical enaineeri 


24 3 
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0 You left Shell for what reason? 
A I guess there were many reasons, one of them being 


that I simply didr.'t want to continue in a nontechnical area, 


lzrf 4a pm 1 Mol-direct d 


that I was a technically trained person. 

0 Where was your next employment? à 

A For about five vears at a companv which at that E 
time was called Giannini Control and later on chanced its 
name to Conrac Corporation. L| 

0 Would you spell those two names for the report. B 

A G-i-a-n-n-i-n-i. It was G. M. Giannini 
Corporation. Later on that corporation chanced its name i 
to Conrac, C-o-n-r-ea-c. i 

0 How long did you work for that company? 

A Again, roudhly five years. I recall it to be f 
1964. ۱ 

0 What was the size ard nature of the operations of 
that company? 

A The devision that I was associated with was the 
Transducer Division and we manufactured all types of 
instrumentation for aircraft, accelerometers, pressure trans- 
ducers, temperature transducers, air data transducers. 
Pitot-static probes and angle of attack transducers. 

0 And what was the nature of your particular 
responsibility, were you involved in research or development 

App. 455 
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۱ creativity of any kind or were you doing some routine | 


3 || management work? | 


| A It was a combination. My title was Product Manager 


Cn 


| and as such I worked for the director of engineering but 


associated with that duty was what was typically called the 


- 


| P&L responsibility, tke Profit and loss responsibilitv for 


8 a given product line. 
i 3 | Q Were you vourself involved in ny Gegree of activity? 
B 10 A Yes, I was. 
11 0 Would you describe that +o us? 
i ۷ ۱ ۱ 
2 As supervisor of a Group of engineers, we 
H 13 had to respond to industry needs, recuests for cuote would 
I 
1 | ; : : S ELA : 
1 xdi come in for a particular tvpe of transducer, modification 
| | 
| , , ; 2 1 
5 | thereof. I in essence contributed, I think, a fair amount 
| | 
| ; 16 of the creative aspects of those proposals and helped | 
I I 
۱ i 17 ۱ design some instruments as a result of it that were fairly | 
E unicue at the time. 
| 
i 19 | Q How did your reputation for creativity, what kind 
7 ! 2 | of a reputation for creativity did ycu have around the | 
۱ 21 | company? 
j | | 
i = | A Oh, I think it was fairly hich. As I recall 
/ a i ۱ 
I got the creativity of the vear award Or some such | 
i 24 | h hi l 
| | pat on the back type thing. | 
i | | 
l | 25 | 0 I believe on your deposition you stated at pace 
1 
| 
1 | App. 456 
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2 | 22, "I became to be known as a hidhlv creative desianer 
3 and did a lot of design work in those particu.ar areas." E 
4 Is that consistent with your present recitation an | 
0 well? 
6 A It sounds to me like it. $ 
i THE COURT: If I broucht a necliaence lawyer to E 
8 : T : 
hear this case, thev wouldn't believe it. Co ahead. 
7 0 What was the most prominentlv used product that 
10 you desianed? à | 
11 A Gee, you are askinc me a cuestion I can't recall 
۱ i 
= exactly. I think probably the most prominent product was | 
i 
13 an angle of attack transducer that we oricinallv sold on | 
9 | 
| 
14 the Boeina 707, 727. I auess 747. There are thousands | 
15 flying around the world every day. i 
16 | 0 I believe vou indicate that virtually every jet || 
1 aircraft in the air has used your anale of attack desiacn? 1 
18 A From the fighter aircraft, the F-104 on, that is 
19 correct. Prior to that, no. 1 
20 MR. BRADLEY: I don't mean to object to counsel's 1 
1 9 ۲ r ۲ 
21 line of questioning but I'm not sure I see any relevance 
2 to this suit. ۱ | 
20 | THE COURT: Well, I suppose sooner or later 1 
9 ۲ 2 - ۳ ۲ 
“A we are going to get around to the fact that with all his 
9 ۲ " ۰ $ r . 
25 creativity he didn't come up with the patented invention. | 
| App. 457 1 
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MR. ARNOLD: That's one of our points, our Honor. 
THE COURT: I suppose it has a certain amount 
of conceivable relevance. Go ahead. 
0 Did you at various times while at Giannini 


Serve as project manacer not onlv on the items alreadv 


mentioned but on items ground supnort ecuinpment, maanetic 


devices, sensors and pickups for potentiometer and tempera- 
ture transducers? 

A That is correct 

0 In the course of this work vou supervised probably 
40 people, some 20 encineers ar 10 to 15 encineerinc aids 
and technicians. When was it that vou supervised this 
group? 

A I think continuallv. However, the type of personnel 


and the number of perscnnel chanced devendinc on the particu- 


lar project or the particular croup I was supervising at 


Q Eventually vou left Giannini after five vears and 


where did you co then? 
A I becare a sma 


transducer company in Santa Anna called Temtec 


C What was the nature cf vou 


aerospace industrv. 
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- 0 Let me go back just a minute to Ciannini. 
3 Before we left, I have a note here that some of the 
4 contributions you made while at Giannini are still beina 
5 used in the industry many years later. Can you identify 
6 them for us? 
7 A Certainly the angle of attack transducer is being 
8 used. An accelerometer, I think the model number was 
9 24122 to my knowledae is still beina used. Frankly I have 
10 been aone so long from Giannini and that that particular 
2 instrumentation industry is so volatile in terms of new 
12 products that I think most of the other products bv now have 
13 probably been superseded in some fashion so I can't tell 
M you. 
15 Q Let's return to after you left Giannini, what 
16 did you do? 
17 A I went to Temtech. 
18 0 What happened at Temtech, what kind of work 
19 | did you do there? 
20 A I was director of enaineerina or chief engineer 
21 of a very small company. We tried to make a agoing business 
2 out of the temperature transducers. 
2 | 0 What did you trv to make that? 
, 24 A Temperature transducers. 
25 0 How lona were you there? 
SOUTHERN OISTAICT COURT REPORTERS. U.S. COURTHOUSE App. 459 i 
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« A Just a vear. 
3 0 Where did vou ao from there? 


qu 


kinson, a large medical supply company, and we 
became the electronics division of ecton, Dickinson and 


I was chief engineer of that. 


Q What is the company Dicitran, a subsidiary of 
10 Endevco, had vou any accuaintance with that? 
H A It was a sister company. Both Fndevco and Diaitran. 
12 became in essence part of the electronics divisicn. 


ef engineer of 


11 ۳3 2 


0 And what kind of equipment did they manufacture? 

A Thev are, I guess, the best known oroducers of 
thumbwheel switches. 

Q Also logic switches and logic circuitry? 

A If you want to characterize them that way, yes, but 
thumbwheel switches is what they are known for. 

Q These words that I am using, they are your words 


and I don't know what they mean. 


Y 


A A thumbwheel swi 


H 
rt 
a 
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9 ۰ r " " 
25 switch is not necessarily a thumbwheel switch. So my 


1 15 A That is correct, sir. 
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attempt at clarification what a thumbhweel switch is, 


to 


I assume you don't know what it is. I used the word -- 


3 THE COURT: Is there any switch on earth that 


pH- 
ها‎ 
e | 


۱ 9 THE WITNESS: Not that I know of. 

THE COURT: All right. 

. 0 You have mentioned work over the years in several 
ifferent fields of the transducer ar*. Will vou tel 

whether transducer art as a whole have a major decree 


of overlap or are the: 


S 
en 
P. 
m 
® 


d up into thincs that are 


as oe i 
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technologically separate so persons cannot move from one 


r 
2 art to another in the transducer art? 
13 A I think in any encineering art as lona as it j 
14 pertains to instrumentation there is a creat amount of 
15 transference. I think the basic fundamentals that one 1 
16 learns in physics in college in a acod encineerina 3 
17 school I think are applicable in all of those fields 

1 
18 The resonance of a transducer is very analacous 
19 to the resonance of an acoustic pine. Or to resonance of 1 
20 ۱ an electrical circuit. Pressure waves in pressure pain 
21 and hydraulics are ín manv wavs analacous to pressure waves 
a in pipes. I don't want to belahor the subject but yes, there 3 
2 is a great amount of knowhow in material and technicues i 
2A and adaptability, et cetera, in all these fields. 
25 | Q All right, bv the time you left Ciannini, how bia i 
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2 was the encineerina department and what was its ۲ 

3 and what was your role in it at that time? 

4 THE COURT: I thouaht he said he supervised 40 
5 people there or am I wrona? 

6 THE WITNFSS: Yes 


Jo 


تب 
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Q I used the wrong word when we went back to 
Giannini. We are up now to Endevco. 

7 When I left Endevco, sir? 

Q Yes. 

A The Digitran Division, I believe, had roughly 
330 people. I don't remember tne number exactly,but 


somewhat'on that order. The engineering department I 

believe was up to about the 40 people level. Kind of dependi 
ing on how you counted, whether you make quality control g 
part of engineering or not. It is in that order. It was 
going, I believe, eight or ninemillion dollars a year. It 


is so many vears ago now. 


Q How successfulhas that company been in its field? 
A Extremely successful. 
Q And your responsibility there was to develop new 


products and methods for that company? 

A Not directly, as director of engineering I was 
responsible for the supervision of the day-to-day activities 
as well as the quality control as well as the development 
of new products. 

Q Your testimony is to the effect that a major 


portion of your responsibility was the development of new 


products and methods. Is that still your testimony today? 


^ Yes, I thini. we might quibble about what the word 


App. 463 į 
SOUTHERN DISTRICT COURT HEPORTERS US COURTHOUSE 


5 
Fy sr 4 ) ۰ N ^ tie . "^ 4 Ps 


چیه 


21 


RB 


284 
25-2 Moi-direct 


"major" means, but it was certainly a significant portion 
of my responsibility. 

Q You indicated duringyour testimony before that 
probably 80 per cent of all of the business in the field 
and 80 per cent of its product line was designed directly 
under your direction. 

A That is correct. 

Qu And this is the subject matter that you have 
indicated was the subject matter wherein the company has 
been so highly successful? 

A Gee, would you phrase that some other way. I 
don't think I understand what you said. 

Q I thought you had indicated that the company had 
been very highly successful withthis subject matter that you, 
had designed. | 

A With the switches that I had designed? 

Q With all c^ the things, whatever they were that 
you designed. 

A Yes. Yes. 

Q All right. Did you have something to do with 
a binary switch that converted to decimal switch inputs to 
a binary signal without going thrsugh electronic logic? 


A Yes, sir. 


Q Were you perhaps an inventor of this subject matter 
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Yes, sir. 

Q What about a d-vice called a lever wheel switch 

A Yes, sir. 

Q All right, eventually you left that company and 
in April of 1969, I believe it was, that you went to work 
for Roanwell, is that correct? 

A That's correct. 


Q When you went to work for Roanwell, was it at 


A Yes. 

Q What was your initial job? 

A Director of engineering. 

Q About how long did you hold that job before it 
changed? 

A It did not change. 

Q Were you not named vice-president within a few 
weeks of your reporting for duty there? 

A Well, it was vice-president of the communication 
division. It was really nothing but a title change. When 
I was hired, it was understood that that title would come 
about because they were making some organizational changes. 
My pay, my status, my duties were no different. 

Q That clarifies another point. You were vice- 
president of the communications division rather سوت‎ vase- 


an increased salary? r 


| 
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president of the corporation? 
A That's correct. 
Q That clarifies that other point. 
How many people did you supervise when you first 


went to work for the Roanwell Communications Division? 


A I would say it is on the order of 40 to 50. 
Q And about how many of them were graduate engineers? 
A Gee, I don't even remember some of the names. 


There were a substantial number. 


Q Well, let's start with Mr. Morrison. What was he? 
A Yes, he was a graduate engineer. 
Q What was your characterization of him in terms 


of his experience in headsets? 
A I think he was a very experienced -- I think he 
was a very experienced transducer designer and certainly was 


familiar with headsets. 


Q And you testified before that he had a MS in 1 
physics? 

A To the best of my knowledge he has, yes. 

Q And that Mr. Morrison was probably the expert 


in the entire United States on building receivers? 
A That is probably correct. 
Q Do you know where he had prior experience before 
going to work for -- 
App. 466 
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to 


A At Bell Laboratories. 


3 | Q The language you used before was that he knew 


5 that is the same thing I have already asked you. 


6 THE COURT: That goes a little farther. He 


knew far more than virtually anybody. 


8 Q Then as to Mr. Foley, you indicated as to him 


o 


that he was extremely competent in the design of housings 


4 far more than vitually anybody in the country. I believe 1 


10 for, and earcups for headsets, is that correct? 

11 2 Yes, I think that is correct. 

12 Q Mr. Janicke indicates I still may not have given li 

13 the quote correctly, so I better read it from Page 67, Line É 

14 8 of the deposition. 

15 | "A I believe that Mr. Morrison in terms of — RÀ 

l6 | knowhow of headsets knew far more than virtually anybody in 8 

17 the country." 

18 | Did you have any other graduate engineers that 1 

19 | you can now recall who worked at 7 3 

20 | A I think there was a fellow by the name of Bob 

21 | Devaney. There was a fellow who was going for his "-—- 

22 | degree in electronics. He was Turkish. His name escapes g 

23 me. We had a fellow by the name of Lech Poradowski. 

24 Q Was there anybody there then or soon thereafter $ 

25 | who had a Ph.D.? g 
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A Yes, there was a fellow whose name escapes me 


who was going for his Ph.D. at Columbia in electrical engineer 
ing, who was there when I came there. 

Q All right -- 

THE COURT: He is the Turkish fellow? 
THE WITNESS: Yes. 

Q Let me take you back because I see I skipped a 
question I intended to ask you earlier to the period 1961- 
1962. You at that time I believe were in the transducer 
arts yourself? 

A Yes. Probably. 

Q Was the. «shock mounting of transducers or the 
mounting of tranducers so that they would not receive undue 
shock, was that common practice whenever you had an applica- 


tion of one where you didn't want it to get shocked? 


A I would say very common. 
Q So that was within the skill of the art in 1961? 
A No question. 


THE COURT: I remember the old broadcast micro- 
phones that had springs. 
THE WITNESS: That's right. 
Q During the course of your deposition you were 
asked whether after Studying the Larkin patent for 20 


minutes it was sufficiently complete in its disclosure such 
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that a man of ordinary skill in the art would be able to 
build the unit he described. And you answered that in the 
affirmative. 

Is that still your testimony? 

MR. BRADLEY: -ounsel, I believe he studied all 


of t^e patents in suit in 20 minutes. 


MR. ARNOLD: You say wat? 
MR. BRADLEY: If ,o: -re referring to the deposi 


tion that was taken of Mr. Mol, I think he had 20 minutes to 


look at all of the patents in suit. If I ۳۵۵ it. 
MR. ARNOL . I accept that correction. 
Q In all eve.its, I addressed your attention to the 


Larkin patent as such. Is it not your testimony that an 
ordinary man skilled in the art, upon reading the Larkin 
patent, would be able to build the unit that he described 
there? 

A What time frame are you talking about, was it 


my testimony or is it my testimony now? 


Q Is it your view, as a matter of substance today 
that any man of ordinary skill in the art of transducers M 
headsets that used transducers could, upon reading the 1 
disclosures of the Larkin patent, build the unit which Mr. 
Larkin described? à 


A He c-uld build a reasonable facsimile of the i. 
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that Mr. Larkin described, that's correct. 

Q A reasonable facsimile that also would be operable? 

A I think the question of operability is question- | 
able. 

Q On what grounds? 

A We don't know the performance parameters that 


that particular headset has to meet, for one. And I can't 
by looking at the drawings decide whether the drawing gives 
sufficient detail to allow those performance parameters 

to be met. 

I can't tell whether the mechanical detail design 
is of sufficient quality for the device to do its job. There 
are no specifications attached to this patent. There is 
no question in my mind that I could build a device that 
basically did what Mr. Larkin intended to do, although I 
can't judge how well it did the job. 

MR. BRADLEY: Counsel, I am not sure what you 
point is, but if you want a stipulation on our part that 
the disclosure of the Larkin patent is sufficient to disclose 
an operative unit or someone skilled in the art can make an 
operative unit from it, we so stipulate. 

MR. ARNOLD: Do I understand counsel that in 
terms of the completeness of disclosure under Section 112 


of the Act, that all three patents may be considered to be 
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adequate disclosures? 


THE COURT: I assume you mean the two utility 


patents? 
MR. ARNOLD: Yes. 


With respect to the two utility patents. 


MR. BRADLEY: Yes. I don't think we are — 


about the best mode of disclosures or any problems of the 
claims or that kind of thing, but as far as being enough i 
in the patent disclosed to cne skilled in the art, somebody ü 


that cauldmake it from that, we so stipulate. 


MR. ARNOLD: All right. i 
Q It seemed to me, Mr. Mol, to be -- well, that 
is argumentative with you. I won't try to go back into 


that. 
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2 THE COURT: Let me ask you, Mr.Bradley, for 


دي 


Purposes of clarification, do I understand that you wouldn't 


4 


make any defense based on Section 112? 


uw 


MR. BRADLEY: Your Honor, we have questioned 


d 
i 
1 
۱ 
y the claims and'I think our question as to the claims is in 
g í Some way related to the way that they are asserted, and 

depending on how that falls out in terms of how they are 
۰ asserted, we may continue to maintain that there is some lack 
H 10 f clarity of the claims under Section 112. 

As far as the disclosure goes, we won't raise any 

3 te defense, 
i HE COURT: So if there is a defense under 112 
it will be directed to the alleged failure to particulaily 
à 15 point out and distinctly claim the alleged invention? 
1 MR. BRADLEY: That is right, your Honor. 
Hd 
I 
| 
| 


17 BY MR. ARNOLD: 
Q Now I will direct your attention, Mr. Mol, to 
a subject that has been touched on earlier but left -- wait. 


THE COURT: For further clarification, Mr.Bradley, 
à 


do I understand it that you will make that Section 112 defense # 


i a" 
€ 


R 


only as to Claim 1l of the Larkin patent and not as to the 


| = other utility patent? 
24 MR. BRADLEY: We are presently asserting as to 
25 both, your Honor. 
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THE COURT: Can you tell me what is the basis 
of the assertion with respect to the improvement patent? 
MR. BRADLEY: The Hutchings patent? 


THE COURT: Yes. 


MR. BRADLEY: The claim that is now being assert 
I understand is Claim 1. That is not the one that is giving 
us the main problem. Claims 5 to 7 we felt had a lack of 


particularity and were misleading. 

THE COURT: The plaintiff, as I understand it, 
has bound itself to stand or fall on Claim 1 of each of 
the two utility patents. 

MR. BRADLEY:  Limiting it to Claim 1, the only 
problem we have in lack of clarity is a description of how 
the thing is done in Claim 1 differs from the way it is done 
in Claim 5 and we found that to be misleading. 


THE COURT: Is that a lack of clarity in Claim 5 


or in Claim 1? 

MR.BRADLEY: That is our problem, too. We probablf 
will end up not asserting a defense as to Claim l, your 1 
Honor. 

THE COURT: Your problem with respect to the | 
Larkin patent, as I understand it, has to do with the means | 
for supporting the microphone and receiver? 


MR. BRADLEY: Yes, your Honor. It is basically | 


App. 473 | 
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to 


the claim clauses involved in the question of infringement, 
3 and again the clarity is tied in with how that clause is 


4 Said to be asserted. 


[27] 


THE COURT: All right. 


o» 


Q Mr. Mol, apparently we on our side are not in 
‘ total agreement as to how serious this point is so I will 
take a minute to address you to it. 

Visualize a microphone imm diately in front of 
10 the mouth as is normally worn on the 52, the Model 52, and 


11 the movement of that microphone one inch to the right, and 


to 


by comparison visualize a voice tube as in either the StarSet 


13 or the Roanwell R70 or the Larkin MS50, a wice tube, and 

14 it is moved from the middle of the mouth to one inch to the 
15 side of the middle. 

16 Is there a difference in how much falloff in 


transmission you get as between moving the microphone one inch 


18 to the side on the one hand and moving the voice tube one 

19 inch to the side on the other hand? 

20 A The question may be over-simplified somewhat. 

21 There is a significant difference between a microphone which 


is noise-canceling or a microphone which is non-noise 


canceling.‏ نمه 
Second, your questicn assumes that the micro-‏ 24 
phone was to be worn directly in front of the operator's‏ - 


= 2 1 ZT 1 1 1 $0 Ee ee Ee Ee M M M a 
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mouth, which it was not. I don't believe the OT, 
company ever recommended to any of its operators that the 1 
microphone was worn directly in front of the mouth. 

THE COURT: Consider the question as amended to H 
read movement from the corner of the mouth one inch farther | 
away from the mouth. ۱ 

THE WITNESS: For a non-noise canceling. micro- 
phone, whether it is with the element here and a tube or the 
element here, I don't think there is any sisuificant differ- 
ence. | 

THE COURT: With respect to a noise-canceling E 
microphone, if the movement is in the plane of the — 


then there is no significant dropoff with a noise-canceling | 


microphone as compared to the dropoff you would get with a 1 

non-noise canceling type, isn't that right? 4 
THE WITNESS: I believe what you are saying is 

correct. E 
THE COJRT: You are maintaining the correct i 


orientation of the microphone with respect to the mouth? 

THE WITNESS: Yes, but I have seen in the یدید‎ 
and I am not an acoustics expert, but I knowBell Labs 
has done quite a bit of plotting of pressure isobar;, if 


you want to call it that way, around the mouth and the 1 
movement from the idealized point is different whether you | 
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2 go up and down or sideways in front of the mouth. So 
3 it is a rather over-simplified question. 
4 But there is very little difference as long as 


wn 


you have a non-noise canceling microphone which certainly 

6 as described in Larkin a simple tube is. I don't think 
| there is a significant difference between the two. 

8 THE COURT: Or as long as the movement of the 

noise-canceling microphone doesn't change its orientation 


to the mouth? 


11 THE WITNESS: 1 think that is basically true, 
12 correct. 
13 Q Now I will address your attention to the subject 
14 matter that was going on at Roanwell upon the occasion of 
15 your arrival in April of 1969, What were the foci of 
16 engineering attention, foci of attention of the engineering 
17 department, at the time that you assumed your position at 
18 Eoanwell in April of 1969? 
19 A The biggest activity was largely due to us receivi 
| 20 the 61A contract fromBell Labs and the problems associated 
| | 
“| 21 with putting that particuler headset into production. 
22 We had made some very tight money as well as 
23 delivery promises and we were trying to do the best job we 
24 possibly could in satisfying the Bel! System on the microphone, 
25 the hole headset whic! they had designed. 
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THE COURT: Excuse me. Is this a good time 


3 | for you to stop for the afternoon break? | i 
á 4 | MR. ARNOLD: It is an excellent time. I can 

5 | use this time to organize myself. d 
۰ 6 THE COURT: Ail right. Ten minutes. i 


EA MR. ARNOLD: May it please the Court, I was tryi 


to develop in parallel time Mr. Mol's and Roanwell's partici- i 


8 
9 pation in the transducer business until they got together i 
10 and I left cut one letter prior to Mr. Mol's arrival at | 
^ 11 8027۱۷611 that I would address your attention to. This is ] 
3 Ü a letter at Page Number 97 of Exhibit 140. It is the one i 1 
13 I started on and didn't finish on. I would address your 1 
Ye M | attention to that letter from Mr. Howell, then president of i 
18 | the company, to Mr. Powers, and would point out that the 1 
N 16 | writing, handwriting, on that letter was in the copy as 1 
| L 
17 presented to us by counsel, and thus the word "indusiry" is 
18 | corrected to read "interest" and so forth, and since that l E 
19 | lays part of the predicate for the attitude of the corpora- ; i 
20 ۱ tion Roanwell that I wish now to develop, I would request 
21 | that the Court read that letter before I proceed with the ! j i 
2 | next question. 
25 | THE COURT: All right. 


(Pause.) 


SOUTHERN DISTRICT COU > REPORTERS U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7.4580 


App. 477 
۵ É 


b 


299 | 
qwrf 5b om 1 Mol-direct 
Í 
THE COURT: Ail riaht. 
MR. ARNOLD: Mav it nlease the Court, while vou 


were reading the letter, Mr. Bradley indicated that he wished 


to ask Mr. Mol a question because he wanted to correct 


an error he made earlier. I told him I would be clad to have 


.t corrected now rather than later. 


O Would vou correct your answer that you feel was 
incorrect? 
A Yes. The answer that I gave was pertaining ts 


taking a small voice tube similar to the Larkin Patent 
and positioning it near or in front of vour mouth and ۰ 
relative effect it would hava if you moved it in relation 
to another microphone as in the 52 SW, I believe you aave 
| 
me an example. I gave you the answer they were substantially| 
the same. 
However, I may inadvertentlv leave you with the 
impression that in my Opinion there is less affect with the 
voice tube than there is with the larae one. I want to 


convey the exact opposite impbr.ssion. In my experience, | 


and it has been known in the field, actuallv a larcer 
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microphone as it is held in front of the mouth and initially 
moves away from the mouth has less of a pressure drop than | 
a very tiny probe. | 
A typical probe tube microphone as you have presen 
on the stand has a very predictable dropoff. The larger | 
microphone does not. So when I said thev are substantially] 
the same, I did not want to leave you with the impression 
that we are auibblinq about numbers. 
It is in fact the opposite wav. 
Q Were you speaking specificallv to moving from 
in front of the mouth to the side or were vou speaking 
from in front of the mouth in the direction cut further fro 


the mouth or were you addressing yourself to either 


-—- aie سد‎ oe 


of those or generically to both? 

A Primarily from in front of the mouth and a little 

farther to the front. Also from in front of the mouth to j 
somewhat more sidewavs. 

When you get near the very corner of the mouth, 

the very complicated pressure isobar system makes it 


difficult to describe and I don't think I am aualified to 


oversimplify it to that point. 
You have to be very particular in describina the 1 

kind of movement. In some cases the laraer micronhone would 

show less effect aid in some cases more effect, but by and 


larae from an idealized position would probablv be less 
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or the difference due to a larce microrhone movina awav 


from the ideal position would be less than with a small 
probe tube. 
0 Let's address just one more thoucht on that. 

I have noted that in the disclosure of the various 
microvhones where there was a boom microphone, the boom 
microphone seems alwavs to be positioned substantially 
in front of the mouth, markedlv different in most 
instances from the end of the tube which is deliberatelv 
positioned substantially to the side of the routh. 

Now, is there a relevance to that circumstance 
in what you have just told me? 

A I think, first, substantiallv in front of the mouth 
I would not accept as being corre t as in terms of the | 
center of the mouth. It is off to the side. 

Q Off center but nevertheless front as distinguished | 
from the tube which is shown and used typically completely 
to the side of the mouth, and it seems to me to be a 
substantially differerce in the — locations and I am in- 
quiring as to what the sionificance is. 

A The sicnificance is that the tvpe of headset we 
are talkina about here, the Larkin headset, has an 
amplification in the microphone, and consequently, a slightly 


lover level output can be accepted because vou can in turn | 
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amplify that output. Other micrcphones hv and larce have | 
been dynamic micophones and carbon microphones, particulariyli 
a carbon microphone, and there you do nct have the luxury I 
in many cases of amplifvinc the sianal. Sometimes vou do 
and other times vou don't. 

THE COURT: I don't know what you mean you don't 


have the luxurv of amplifyinc the sianal from a carbon 


microphone. What do you mean by that? 


have an amplifier which deliberately amplifies the output. 
THE COURT: Maybe if you are talkinc fron one 


room to another but if vou are talkinc from New York to 
California, you have many amplifiers, don't vou? 
THE WITNESS: I think I am not qualified to answer 


THE WITNESS: Ina telephone system you do not 1 


amplifiers. There are repeaters. 


i 

p 
Y 
1 


that but to my knowledce, no, there are not deliberate E] 


THE COURT: A repeater makes up for the line loss. 
We hac testimony here in this case already that if you can 
go from New York to California and lose three db, 


they consider that par for the course. 


THE COURT: They can't do that without amplifica- 
tion along the way -- 


THE WITNESS: That is correct. 


|| 
THE WITNESS: Sure. i 
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. | 
THE COURT:  -- with any system I know anythina abou 
| 
THE WITNESS: That is correct. 


THE COURT: Then I don't aet your point, that 


amplify the sianal from a carbon microphone. 


ir, the telephone svstem that | 


3 
E 
"j 
z 
H 
3 
2 
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۹ 
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vou can't 


you are akin to that an operator works into and that a 


werks into is common no matter what the inout is, 


handset 


and the telephone company has desicned its svstem to be 


basically compatible with a hanéset that is fairly closely 


large microphone. 


THE CO 


held for the 


microphone couldn't be used with an amplifier built 


into the headset or remote therefrom? 


THE WITNESS: It could be, sir, absolutely, but 


as a supplier to a telephone company I felt thev have 


a certain amount of sensitivity which they have prescribed 


for me, whereas here I can do within reason anvthina I 


want to to the microphone and offset that by upDing 


the gain on the amplifier. As a manufacturer, I have more 


versatility than if I built the microphone alone. So I | 


think that is one of the causes of it. 


address ourselves to that subject one step 


ntlv in terms of desion concent the 


Let us 


Appare 


0 


$ 


further. 


tradeout was once thought to be such that we w nted to 
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use the kind of a microphone where we don't haveto ao to 
an amplifier immediately and one of the thinas Larkin 


did was to change that tradeout and say, "In order to aet 


other advantaces, ty jinao, I will use an amplifier and ao 


H- 


to that extra expense," s that one of the phenomena 
that obviously occurred? 


A Yes, I would say so. 


App. 483 
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Q I would now address your attention to pace 31 of 


Plaintiff's Exhibit 140, the yellow volume, which is a letter 


dated June 6, 1969 and entitled Discussion Outline 


Strategy PPI." 


Were vou one of the copy addressees of that letter? 
Or did you receive a copy of that memorandum? 
A This is pace 31, sir? 


0 Pace 31. 


THE COURT: Before we leave pace 97 again, 


wasn't there somethinc you wanted to ask him about that? 


MR. ARNOLD: No, 


a 


ir, he was not there at that 
time. I wanted your Honor to be advised about it 
because it lavs Predicate to the will and Geliberateness 


that we are going to go into now, but that letter was written: 


prior to the time Mr. Mol was there. 
THE COURT: All right. 
MR. ARNOLD: I think it relates to what we are 
going to ao into in terms of deliberateness of thought. 
THE COURT: Now, what paae are you speaking of? 


MR. ARNOLD: We are now addressinc curselves to | 


۳ 


page 3l, which is Strategy PPI on June 6, 1969. A memorandum| 


from Mr. Potter to the file but it does address itself 


to things that I'm wonderina if Mr. Mol is not acauainted 
| 
with. | 
I 
| 
| 
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2 | A I don't recall this letter nor do I really recall i 
3 | the substance of that letter. i 
4 Q Do vou remember the phrase second ceneration I 
5 headset being used by Mr. Potter in reference to the : 
6 Plantronics unit? i 
7 A I don't remember specifically but I think if he I 
5 had used that phrase, I would know what he meant. | 
3 0 In paragraph 4, there is a reference WE-61 desian i 
10 is up in the air. Have you anv familiarity with what was ۲ 
11 the status of 6 WE-61 desioan beina up in the air as of i 
12 June 6, 1969? i 
13 A I don't remember specifically. The desion of the I 
14 61 was up in the air in many areas. Western Electric in 69 

15 | and '70 and '71 continually made chances in virtually à 
16 | every aspect of the 61 headset. Amplifier, transducers, $ 
17 | capsules, colors, cordsets. There were so many desian i 
18 faults, if you may, in that set that I can't specifically 

19 | recall what this would be with but I think there | 
20 | is very little doubt that the desian was up in the air & 
21 and was for a lona period of time. 
-= Q I will address you specifically to Paragraph 4-A 1 
2 because that's exactlv the cuestion I ask you riaht 1 
24 now, how serious is t^e situation vith what he asked then 
25 | and I ask you right now, how serious was the situation as í 
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N 


hest you can tell it to us as of June 6, 1969? 


3 A Well, the situation on the 61 was serious to us 


because we were investinc and had invested at that point 


a considerable amount of energy and monies in trvina to ao 


into production on the new headset and it was intended to 


be for fairly larce quantities. 


œo 


We had, either had set up or were settina up 


ae 


ies to preduce that headset. "e were deliberately 


trvinc to obtain personne 


nufacturinc and cvalitv 


control capable of handli 
j And any stop or h 


was vital because we were investineo monev and trainina 


people with absolutelv 


no assurance of when we could put 


this to a productive use. 


Q T,en the next question is what is the likelv | 


Outcome and my cuestion to you is, does not that inquiry 


really relate back to the competition hetween the upcoming 


MS-50-80 and the 61. The cuestion what is the likelv outcome. 


| You had qiven me a d fferent story from what I expected 


you to give but I will ask vou is it not a fact 
that you believe the question what is the 


Was a question addressed to the competition between the 


N 


61 and the upcominc Model 50-80 


» 
1 


, Sir, I can see how vou read that interbretatio 


LJ EM SS SS Se M M M XL E ee M M M و‎ Lol 
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into the question. I won't auibble that that is a very | 

possible interpretation. 1 ۱ 
However, as I read it, knowing the backceround 

of the -- the context of the letter, the desicn beina up * 

in the air, there is very little doubt in mv mind what was 

meant in this memo, although to mv knowledce I was never th 


addressee nor was I involved in this particular discussion. 


The desian beina up in the air was our bic »roblem. 
Frankly, when cou'3 we qet qcinc on this contract 
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The next portion of the letter, sources Of informal 
tion, identifies customers, includina Western Flectric, | 
AT&T, Bell Telephone Laboratories and others, FAA, i 
NASA, ITT, quite a list of potential customers as 
sources of informaticn. 

The next pace lists the number of suppliers. 
Knowles, I believe thev make -- vou were aware at that time 
that Knowles was makino transducers for Piantronics, 


were vou not? 
no doubt that I knew, yes, sir. 


Cruz newspaper morgue. Now I would ask vou, Mr. Mol, 


A I had just cotten into the business but I have H 
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| 
do you know whether these various leads for information on 
Plantronics, the home office 'n Santa Cruz, whether any cf 
these leads were followed up by anybody? 
A No, I am lookine over the list and I might volun- 
teer that this list certainlv here does not pertain to the 


same cuestion vou asked me before. I think it is a different 
context. But no, I am not familiar with any deliberate | 
attempt to get information, although thev must have occurred. 
I have no doubt that we “ried to get it. I'm personally 
not familiar with it except I believe a cuestion 
Indianapolis Purchasinc Department 
in June '69, as I recall, to purchasina where the problem 
was discussed, how big a problem is the announced new second 
generation headset to the 61 A proarar. I do know that 
question beina asked. 

Q All riaht. Now I will address your attention to 


page 30, which is a memorandum from Mr. Potter to Mr. 


Birdsall. 
Can you explain to us who Mr. Birdsall is? (| 
A Mr. Birdsall was -- I don't know his exact title 
but he was in charae of manufacturing. 


0 All riaht, and thi 


ها 


letter is dated June 20, 1969 


with an open copy to Mr. Clark, Mr. Ennis and to vou and 


it makes reference to three different Plantronics or three 


O 
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2 | different MS-50 sets. | 
3 | Have you any infcrmation about anv of those — 
7 4 | sets, where they came from, what was done with them, what 1 
5 examination was given to them? I address your attention | 
6 to the first one. A recently obtained Plantronics MS-50 1 
7 featherweight headset. § 
8 Have you any information about that? 
9 A I think what was meant with that was a MS-50 of Al 
10 recent vintage. What the word "featherweicht" applies to L 
۵ 11 I don't know. | 
12 0 My focus is not on that but on what did the E 
3 corporation Roanwell do with its competitive MS-50 1 
14 that it had recently accuired on June 20, 1969? 
15 | A He is returning it to the director of ee 
16 | I don't know for what purpose but I think it was our prac- 1 
17 || tice to file competitive headsets and to an lyze them. i 
18 Q It is your belief, then, that vou had analvzed, 
19 then, sometime circa June 20, 1::9 a recently obtained E 
۰ 20 | Plantronics MS-50 headset? $ 
21 A I don't think I can draw that conclusion. I | 
| 
2 can assure you that we analyzed an MS-50 headset. All 4 
2 | 
22 | this memo says he is returning it tu the fellow. For all i 
i 
24 | I know, the analysis may have taken place a year before | 
v 25 | that. 1 
| i 
| 


App. 489 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 


wt 


310 

MS-50 headset which 
was apparently manufactured abou ive years aco. 
gather from your testimonv that vou don't know whether or 
not that one was analyzed either? 

A Gon't know. I wasn't there. I never analvzed 
it nor had any of my people analyzed it. I have 
very little d it was analvzed. 


aru 
Ci ۷ 


The next one is a 
operator's headset 
all of our efforts 
of the Roan« 
Similar to the Plantronics 
of that unit. 
Can you tell me anythina about that unit? 
A It is strictlv hearsav. I have not seen that 
unit. It was described to me that some vears 
previously to '69, I don't know how manv vears, Roanwell 


at one time investigated and made a mockup. 


whether they contained working transducers or not, of 


an operator's headset that. ۵ } size and 
shane as the MS-50. I think there had b 1 some initial 
exploration in terms of what th ina st would be but 
beyond it I don't believe I he seen that headset 


and it was strictly 
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0 Sometimes that happens.  Thev aet lost in the 
archives in a company and we can't find it. All right, 
I address your attention next to nage 53 and ask you if 
you are able to identify the author of that memorandum en- 
titled Intelligence Re PPI, and I don't see any date on 
it o*her than the reference, tarcet June 30, "69. 

Are you able to identify the author of that by 
handwriting or otherwise? 

A Yes, that's Mr. Potter's handwritina. 

Q Are you able to identify which year that was 
written by virtue of the subject matter that is recited 
in It? 

A I have no doubt it was 1969, tarcet June 30th, ye 
I'm sure 1969, 


MR. BRADLEY: We will so stipulate. 


MR. ARNOLD: Thank you. 
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Q The objective that is recited here is detailed 
description of PPI's new second generation Lightweight headset 
referred to in the third quarter report and I am now trying | 
to identify the third quarter report disclosure so that we 
ca^ -- it is Page 58 to 60 of this same volume. I have it 
noted here in red ink. 

MR. BRADLEY: Counsel, I think the record might | 
reflect when you refer to second generation, both here 
and in the other instance, it is quoted and it refers to a 
report. 

MR. ARNOLD: 1 am happy to have that pointed out. 

MR. BRADLEY: The words "second ceneration" have 
quotes around them. 

Q I notice the third quarter report was published | 
July 7, 1969, I have characterized that as the third quarter 
report, but the dates don't jibe on it. Do you have an 
explanation for the circumstances that the report, at least 
was -- it appears on Page 59, to have been printed July 7, 
1969, andthis memorandum making reference to the third 
quarte report appears to set a target date of June 30, 1969? 

MR. BRADLEY: Your Honor, I am not sure how the | 
witness can explain the dates. 

THE COURT: I don't know either. I note that 
Plantronics was operating on a fiscal year ending 
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May 31, 1969, The third quarter would therefore have 
enced,I suppose, in February 28,1969, 
MR. ARNOLD: Your Honor, I stand corrected by 


my counsel in another regard. Apparently the item which 


| 
| 
| 
| 
i 


but is another special message,so I am referring to the wron 


is on Pages 58 and 59 is not the official third quarter repo 


document apparently. 


Q In all events we got information prior to June 


30, 1969, fromsomewhere and I don't nave the identification 


apparently of specifically what that third quarter report was 


Ihere is a special reference, then, about three lines down 


to the things we want to learn about. including types of 
transducers and suppliers. 
Why would that be of interest? 
A The reason, as best as I recall, whenI joined 


Roanwell and got in communication with Bell Labs and Western 


ME SEB oe 


Electric on the 61A, there Were comments made by them that 


they -- one of the reasons they designed the 617 transducer 


at Bell Labs themselves is because Beli Labs felt very stron 
that the transducers available up to that point were not 
rugged enough, I want to clarify, this is information I 1 
received fromBell Lab's engineers. This is not ar 2pinion 
on my part and certainly in that time period I =~ no opinion, 
Q But you vere specially interested, then, in «na ef 
App. 3 
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| 
| 


type of transducer Plantronics was usingin its new set, right? 

A Yes, I think that would be a fair statement. 

Q This relates, you will see in a minute so you can 
know where I am going, to the circumstances you ended up using 
transducers that were just a mite larger than Plantronics' 
transducers, is that not correct? The transducers you put ih 
your R70 and R71 are a mite larger than the tranducers used 


by Plantronics transducers in its StarSet. 


A If you define a mite for me. 
Q.. You tell me. 
A I think the thickness of the transducer including 


its boot and its isolation structure I think is roughly 
double the thickness and I think the area overall of the mor 
is probably 50 per cent larger. It is not a mite by my 
interpretation of mite. It is for a miniature device, a 
substantially larger transducer. 

THE COURT: Which is larger? 

THE WITNESS: The transducer which was in the 
61A. 

Q Let me be sure we got it straight. The 
transducer used in theRoanwell accused structure 70 and in thie 
accused structure 71A, both of those transducers are on the 
order of magnitude twice as big as the transducers used 
in the Plantronics StarSet, is that correct? 

| 
App. 49 4 
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A I believe that to be accurate. I believe we cen 
measure them easily enough. Y 
Q I am happy to measure them. I want a rough i 
order of magnitude as to size. 
A Yes. : 
Q On this same letter it sevs assignment, HCM, NE 
is Mr. Mol, yourself, is it? 
8 
A Yes,sir. $ 
Q It says interview engineer. What was the "— 
of that assignment? 
A Well, I had come fromCalifornia and we were | 


interested first of all in obtaining additional tranducer "۹ 
sign capability because one of the ^»roblems that we had was 
building this small 61A transducer. So one of the assignmen 
I had previous was to findo wt if I could attract any kind ef] 
engineering talent with the kind of experience we needed 
to produce the 612۸ Whict I dia. 

Q And the man that you tried to contact or did | 
contact, in fact, was who and with what company? 

A A Mr.Bernardi at PPI. 

Q And this Mr.Bernardi was an engineer working | 


for Plantronic: at the tine? 


A ihat is correct. 
[ 
Q Was ‘t not also true that though it was not you | 


FOLEY SC UARE, NEW YORK, N.Y CO 7.4580 


ee 1 UC‏ د 
L ai ۹‏ 2 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE App. 495 


[21] 


(=>) 


316 


2-5 Mol-direct 

personally, that Roanwell caused a call to be made to Mr. 
Hutchings to inquire as to whether he would then leave 
Plantronics and come to work for Roanwell? 

À I don't know that, sir. I didn't make the call 
and I was not aware of the call. In fact I didn't even 
know of the existence of Mr. Hutchings. 

Q All right. I will address your attention next 
to Page 54 where there is a note which I take it to be yours 
in yonr own handwritinc signed by you ana among the bits of 
information that we find there is, Bernardi got talked tv, 


"don't," -- I guess that is supposed to be con't want to 


pursue. Confirm, but no transducer design,so one 7f the thing 


you learned from Mr.Bernardi at this time was Plantronics 
was not producing its own transducer, is that currect? 

A That's correct. 

THE COURT: What page is this you are reading 
from? 

MR. ARNOLD: Page 54, your Honor. 

THE COURT: Thank you. 

Q And then the note -^»es on, but is working, I 
take it that means Plantronics is working on noise canceling 
tube. 

A Well. he is working, which obviously implies 


Plantronics. 
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Q Apparently there was alsə conversation, since 
he was not willing to accept the job offer that you tendered $ 


abouc another man and you followed up on that, is that 


correct? 
A That's correct. | 
Q Now I address your attention to Page 55 of the á 


exhibit, which is another letter -- 

A I would like to amplify that I did contact a new fl 
prospect and did investigate whether or not he would be intet 
ested in coming to work for us. He had no relationship to 
PPI. j 1 

Q Did you talk to anybody else other than the PPI I 
man, Mr.Bernardi, and the one that Mr.Bernardi referred you 
to? 

A Yes. I don't recall the names of the moe E 
There was one fellow that worked at Shure Brothers in Chicago. 
And I talked to an old colleague of mine who turned out to 
not have had the experience that I thought he did in micro- 
phones. 

Q Let's proceed then to June 24. I am trying 
to go through these in chronological order, which is why - 
the book, unfortunately, is not in chronological order, 
but in the order of our originally having them produced, 


but we now have Page 55. Page 55, a letter of July 24, 196 
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2 entitled "Intelligence on Pacific Plantronics." That J -— 
3 3 is from Mr. Potter to Mr. Clark, with a copy to the president 
4 of the company, Mr. Howell, and who was Mr. Anslow at that tih 
9 
9 A I don't remember his title. He was the financial 
E 6 guy. I think the right hand to Mr. Howell. 
1 7 Q Mr. Birdsall, I believe you told us who he was, 
8 but Ihave forgotten. 
H 9 A He was in charge of manufacturing. 
g 10 Q And Mr. Mol,your job at that time was vice-preside 
11 of what? 
H 12 2 Engineering. 
1 13 0 And Mr.Ennis was in what position? 
14 A He was in the sales department in charge of -— 
i 15 phone sales. 
H 16 | Q Will you read the first two sentences of that | 
17 letter, please. 
Í 18 A You want me to read it out loud? 
1 19 | Q Yes, read the first sentence out loud. 
i 20 | A "First let me congratulate you on getting the 
21 | first real concrete information on Plantronics' new MS50-80 ۱ 
i -— behind the ear headset." 
1 22 ۱ Q Do you know any background for there being an 
24 Occasion to congratulate a man on getting that information? | 
1 25 | Was everybody supposed to be out hunting for that? 
à 
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A I don't know if everybody was supposed to be 
looking for that, but I have no doubt that Mr. Clark was i 
Supposed to be looking for it and I think he did a good job i 

50 he got congratulated. 
Q The second sentence I believe refers to the ... 
which appears in the exhibit at Page 57. I will asx you ۰8 


read the second sentence and tell us whether you can Me 


that reference as being to the letter that appears at Page 5 


of the exhibit. ۱ g 
A I am afraid you are going to have to ask that 
again . I lost you somewhere. 
Q I am askin, whether the second sentence on Page i 


also relay my thanks to our friend in Chicago and let him 
know that we will be happy to return the favor some day, 
does that reference relate to the friend in Chicago whose 
name appears on the Page 57 wherein there is a letter from 
Plantronics to Mr. Gene Van Alien. Is that the friend in 
Chicago, Mr. Gene Van Allen? 

A I think your guess is as good as mine. I don' 
know Mr, Allen. I have very little doubt that that is what | 
it refers to but I have no knowledge of it. 

Q All right, I accept that. I believe that 
it is of record or at least if not of record, should be made 


of record, that the memorandum which is Pages 55 and 56, was 
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presented to us having attached to it also Page 57. 
Do we have any difficulty with that? 
MR. BRADLEY: I didn't quite hear whac you said. 
MR. ARNOLD: Do you have any difficulty with that? 
aR. BRADLEY: I don't understand. 
MR. ARNOLD: 55 and 56 was a letter sent to us 

naving attached to it a letter, Page 57. 

MR. BRADLEY: I am sure that this memo of July 24 


refers to the letter of July 10. 


App. 500 | 
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MR. ARNOLD: All right. The memorandum of July 
24 then discusses further down various questions that remain 
and it adopts language that is out of the brochure, Page 
100. There is a brochure that appears on Page 100 of the 
exhibit and that brochure has been reproduced, your Honor, 
from the only one of these that we have, but in the form 
as attached to the letter and presented to us, there was a 
notation in the upper left-hand corner of the sheet, competi 
tor's file, and in the right-hand corner there were four set 


of initials. 


HCP. I think Mr. HCP was Mr. Powers. 
A No, that was Potter. 
Q Potter. And HWC, who would that have been? 
A That is Mr. Clark. 
Q AndRTE? 
A Bob Ennis. 
Q And the last one is HCM. 
A That 15 me. 
Q So that in context of approximately the date of 


July 24, 1969, it would appear that you, among others, 


| 
received a copy of the pamphlet that is reproduced at Page | 


| 


of the exhibit, is that correct? 


A Yes, it would appear that way 


Q Let's relate that back to the vacation date à 
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that we have heard abovt, the vacation period that Mr. 
Foley has testified about. 


When was vacation this sumer? 


A I don't remember, sut that vacation had very little 
to do with my Jat fan. 
Q I belie ۲ you testified “hat it was that very 


vacation, the last week in July, that you and Mr.Morrison, 
because no one eise was around the plant, went down to a 


place on 14th Street and tried to find some hearing aid cases. 


A That's correct. 

Q Tell us that story. 

A What would you like to know? 

Q I would use the phrase in reaction to this 


letter.. You probably would quarrel with tha’. In any event: - 


A I don't quarrel. 
Q -- wha* did you and Mr. Morrison do? 
A Tou and I went down to a hearing aid place on 


l4th Street to try to buy as many hearing aid cases as we 
could get a hold of in order to see what properties, what 
shapes these hearing aid cases had because it was my assignment 
to design a behind-the-ear headset and the first starting 


point of a behind-the-ear headset is a hearing aid case. 


>, 


Q Up to this time it had never occurred to you you 


could mount anything behind the ear with an adequate stability 
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such that with a tube sticking all the way in front of the 


mouth the tube would stay there, is that a fair statement? 


A That it had never occurred to me? 
Q Up to that time it had not occurred to you that 
it was feasible to mount a tube from a behind-the-ear 
piece and have that tube be stably in front of the wearer's -i 
mouth, adequately (uai for use day by day of telephone 
operators? i 

A The answer is I hadn't given it any thought what 
506۷6۲ ard when it was described to me to make a behind- dë. 
ear headset by putting an extension boom on the headset, ۱ 
there simply was no quest/on, it was so straightforward, i 
that it was very simple, t .t that was what was to be done. 
I had not considered at that point stability or lack of ۱ 
stability. I dd ‘ot know about any instability. It is 
simply I was given an assignment. I had been on the job for 
two months. Somebody said Plantronics is building a — 
the-ear headset and we started to lay out a hearing aid with 
booms on it. It was verbally described to me as something 
with a boom on. To me it was fairly elementary to proceed 
on that basis. 

Q I believe you just got through testifying that 


it was not only verbally described to you, but that you i 
actually had received a copy of the brochure where you soia 
| 
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see a picture of it. 

A Well, sir, I dci't remember receiving that brochure 
I will not deny it. I do not remember having received 
that bro-hure. From the letter, from the addressee, 
from whatever the indications are, I: must have obtained it, bu 
frankly, at that particular point when we were spending 
99 per cent of our activity trying to get a brand new headset 
into production, the information that PPI had a behind-the- 
ear one did not come as any tremendous revelation and I didn't] 
attach an awful lot of importance to it. 

Q All right. Did Mr. Morrison, who also had been 
in ‘hei dset design lo these many years and who was working 
with you, as I understand it, in headset design work, did 
he have any comment to make about thisStarSet when it was 
first disclosed? At this time it was still being called 
the MS50-80, so let me use that designation because at that 
time that is what was being used. 

A Not at that time. Mr. Morrison had a generally 
negative opinion about a hearing aid type of headset which 
he had gained atBell Laboratories. Whether it was wrong 
or right, this was his feeling. His feeling about the Bell 
System accepting a hearing aid type of headset just sent 
him into convulsions, virtually. 

Q All right. Now I address your attention to the 
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fact that the letter at Page 28 -- excuse me -- I guess that 
is where I am up to -- yes, I address your attention to the 
letter at Page 28, which is the next item in date order 
tiat we have in this series of documents, and that letter 
is dated September 4. 
Can you tell me what happened between the trip 
to the hearing aid place during the vacation period the last 
week of July of 1969 and September 4? There was a month j 
in there. Do you know what 7 
A May I read this a moment? d 
Q Sure. H 
(Pause.) 1 
A I think what happened during that period is that 


the engineering department pursued what problems were H 
involved in building a behind-the-ear headset. The biggest ۲ 
problem that we basically faced, as we felt, was we were 

trying to design a headset that utilized virtually all of - 
Bell System components, that is, the transducers, the 1 
vibration isolators, speech tubes and what have you, and 

repackage that in a behind-the-ear version, obviously for || 
economic reasons as well as a hope for acceptance by the i 


Bell System that the components of their own design would be 


more desirable on their part than another design. 
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simply do not fit -- they are larger than a hearing aid | 
transducers -- they simply did not fit in a standard hearing 
aid case and the problem was one of trying to put these trans- 


ducers in some fashion in a hearing aid case that made a 


perfectly acceptable, convenient, comfortable headset. 


Q So in all events, by September 4 we had arrived at 
the letter on Page 28 which sets up "Attentative schedule for 
our work on the 70 series headset"? 

That is the beginning of the second paragraph. 

And then at ۰:6 end it asks you -- this is a letter 
from Mr. Potter to you -- it asks you: "Please review this 
schedule which is attached against your manpower estimates 
and let me know as soon as possible what you think can be done? 

Do you know what you responded in response to 
that inquiry? | 


A Well, I think my response was or wouldhave been 


that a time frame of less than three months to build a unit 
that required a plastic mold of our own design was a very | 


tight schedule and that we did not internally have the talent 
in terms of manufacturing prototype plastic molds, we did | 
not have real production facility on plastic molded parts, | 


and that what we needed was outside help which would be able | 


to give us that capability. 
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0 All right. On the following page, No. 29, there 


schedule that was attached to the letter of page 28. 
Is that a reascnable construction as you ‘ead the 
two documents and know what went on? 
A Yes, I think that's a fair statement. 
0 That schedule, as you say, was a ticht schedule 


and it called for in the end six models submitted to 


Schiavoni. Who was Mr. Schiavoni? 


is a handwritten schedule which I take it to be the 
| 
| 


A I can't tell you his title. He was someone in- 


volved at AT&T, Broadway. He was responsible for evaluating f 


Q The point was he was your contact to try to get 


| 
evaluation. 1 


the Bell system to adopt your unit and give it approval? 1 
A He was Roanwell's contact, that's richt. | 
Q | Y. 7 target was to cet to him a specimen unit by à 
12/15/69? i 
A That is correct. j 
Q Then let's turn next to page 62 where we have | 
a letter of September 26, 1969, and I will ask ycu to à 


explain that letter and what has gone on between September 


4th and that date of September 26th. 


A Well, I think on September 4th I probably j 
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started lcokina around for some potentia 


l vendors and 


I don't know the exact timeframe where it Occurred but someone 


which I believe to be Mr. P 


otter but could have been Someone 


else, remembered -- oh, 


I do. May I chance this Slightly? 


I do remember contactina some people on the West Coast that 


were plastic molders that I had had experience with to 


find | 
; ; | 
out if they could in fact do a plastic mo nj Job for us | 
in this kind of a timeframe, and I cot a general, negative 


reaction because -hat time of vear in the tov industry 


is very busy and very few people have excess capacity. 


Mr. Potter, I believe it was, remembered a visit 


from Mr. Woodbridce of Unex and I don't remember the 


exact context of that visit that had taken place half a 


Year, a year prior, but it basically boiled down that Unex 


was a smal. nearina aid manufacturer who also had purchased 


a plastic moldina shop and had a machine shop facility, 


and also offered encineerinac Gesian services associated 


with plastic molding. 


Mr. Potter 5۱06560 that thev micht be a aocd 


source to invesciaate as a potential aid in this proaram, | 


and we drove up to Unex in Hawthorne, Massachusetts, near 


Boston, and sat down with him and explained that we had a 


new headset we wanted to develop and that wa wanted their 


help both in te: Of plastic moldina as well as desian 
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technology to help us qet this 3 on the road, and they 
basically agreed to do this. Thev were, I would sav, fairly 


hungry for business and they were anxious to tak on this 


type ot ousiness because it combined both their expertise 
in manufacturing of :iearina aids and trandsucers, tips, nipp 
as well as the plastic moldina capability. 
At that particular time, as I recall, we 
hand wrote the letter up at Unex probablv the previous dav. 
I don't reallv remember the exact day, in which ve agreed 
upon the rates, what to do and who shculd do what. 
We either typed `t up there or typed it back at 
Roanwell and signed the letter. In cther words, it was 
some sort of a contract to do development work. 
0 All ۳6۴۴۰ Was your ef^ort to aet somebody 
working an effort that could be called ۳۲16۳ 1۷ pressured 
Or, «3 I used the wo:d in mv opnenina statement, frantic 
or somethinc?  Vhat was the r re of that effort to get 
somerody workin: on it? 
A Frantic means disoraanized. I don't think it 
was disorganized but it was very hich pressured. 


0 I take the exception. 


— a— cme Ed Lors Lord Edi reas LL ۱۳ S8 8B 


Is there any other word you want to correct? | 
A I don't want to nitpick. Frantic seems to mean 


frantic activity. It was very hich pressure. 
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MR. ARNOLD: On the September 4th letter on paae 
29 it says, the second sentence of the second paragraph: 

"lf we cannot do at ieast as well as shown on 
the schedule," -- which is the one with the December 15th 
completion date -- I believe we micht as well forcet 
trying to obtain Bell System and General Svstem approval of 
our headset." 

So that recitatic: bv the author of that letter is 
in addition to Mr. Mol's testimony as to how much pressure 
there was. 

0 Now, the letter of September 26th is 'he letter 
aqreement that has to do with the work t’ Unex and it has 


enclosed with it pace 64 as the exhibit, "oes it nct? 


Page 64 is entitled "Desicn Objectives" and this is the attach 


ment to the letter to Unex Laboratories and will vou read 


to me outloud desicn objective number one. 


A "The hoped for end objective is to build 2 headset 


which can be used by a PBX operator without requiring ear- 

molds or any other device unique to the particular operator. 

The headset shall be usable by either male or female of 

normal size /90 ner cent of population) either on the 

right or the left side of the head. The headset shall be 

attached without use of a headband, eyealasses, et cetera." 
MR. ARNOLD: The relevance of that, your Honor, 
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is the almost 100 per cent duplicitv of the effort that 
Mr. Hutchinas undertook when he started to desian the 
StarSet. 
0 Now I address vour attention to page 1-A. 


Apparently it is the very front of the exhibit. I will ask 


LA A T L 6 


is the brochure about which Mr. Folev testified where the 
picture was taken of the wooden mockup. 

A I can't identify it. I am sure I have seen it man 
times but I can't contribute any more than that, sir. 

0 This is also in evidence as Defendant's Exhibit 


N-l. Maybe the pcint is that we have to identify that 


| 
I 
you if you can idéntify that particular exhibit? This 8 


through other witnesses because thet aoparently was prepared || 
by the marketing department rather than by vour department i 
| 

or at least some other department than vourself? | 

A Yes, sir, all brochures were prepared bv the 
| 
marketing department. 

Q I am not being very clear. The wooden mockup 
that is referred to or that ie pictured in that 
drawina, do you know who made it or when? 


A Well, I don't know for a fact that this was a wood 


mockup but if it was, and I have very little doubt to ê 
that, in all likelihood the physical activitv on that wooden | 


mockup would have been done by members of the encineerina 
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department. The model shop was under mv direction in the 


engineerina department, and I have very little doubt that the 


I 
| 


wooden mockup would have been made by the engineering 


department. | 


0 I address vour attention to page 51, which is a 


photograph of the Roanwell booth at the USITA show and the 
dates of that USITA show -- 

MR. ARNOLD: This is alsc in evidence as 
Defendant's Fxhibit N-2, which mav be a little bit clearer 
than the one we have, if your Honor would like to see it for 
just a moment -- 

(Pause.) 

MR. ARNOLD: I stand corrected, 

The defendant's exhibits are not vet in 
evidence. They have been marked. We are happy to have 
these received in evidence, if you like. 

THE COURT: I will receive them as a groun. 


Q So that the picture at the USITA show in October of 


1969 included a picture of 4 Roanvell Model 70-A, 


| 
this same picture on the richt-hand side there, as being the | 


One that is also pictured in pace l-A of Exhibit 140? 


A I'd say so, ves. 
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i 
Q I would address your attention next to page 61 à 
of Exhibit 140 and ask vou what that is? : 
A Well, it appears tc be a layout, one of the oon 
layouts that we did I believe prior to aoina to Unex, which 


3 
basically used a hearing aid case shape and was modified i 


for both the thickness and cavity. It hasno provision 


iU 


for cord attachment that I can tell. It was an initial layout 


as to how we might conceivablv house the two standard Bell 


Labs transducers in a hearing aid case. 


JA um 
copre ot e m 


9 And your testimony before about thís particular 
layout, whic? is identified as layout No. 2, your testimony 
was that it contemplated the mouth tube comina out the botto 
and the ear tube coming our the top, is that not correct? 


A Yes. No doubt about that. 


À 
à 
i 
e I address your attention tc layout No. 3 which i 
is at page 60 of-the same exhibit and I will ask vou what 
that is? i 
| 
A Well, I don't see the fine differences. It is É 
basically the same thing. | 
Q Layout No. 2 and layout No. 3, then,are fairly 4 
similar layouts. They were both prepared immediately prior 
to the September 26th contract with Unex? 
A That's a fair guess, yes. I would say so. 


8 And both of them show the voice tube out the -—| 
| 
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and the ear tub out the ton? | 
| 
A That is correct. 
| 
: ۱ | 
i9, This was true even though the disclosure of the 
Plantronics MS-50-80, to which you were reacting at 
this time, was of a mouth tube over the top? 
| 
MR. BRADLEY: I object, v^ur Honor, to the cuestion 
| 
as to what he was reactina to at the time. | 
MR. ARNOLD: T withdraw the cuestion. 
0 At that time ycu had had a disclosure that tke 
Plantronics tube, mouth tube came over the ton but vou 
were now sketching a mouth tube out the bottom, 2 
A I 06۳8 ۲۲ recall the disclosure. I have little ۱ 


doubt that we head it. I believe I attached so little 
importance to the Plantronics disclosure but the people 
that did this work weren't even familiar with it. This 


was not, these lavouts were not done bv me but people 


working for me so I don't: know what the reaction was, but 


yes 
both of these showed the microphone comina out the 
bottom fo- obvious reasons. 

0 I address your attention, then, to paae 66 of 
Exhibit 140 entitled"Initial Report," and this is the initia 
report to Roanwell from Unex after the first week of 
their work and it covers the period September 26th to 
October 3rd. The first thine that I would note is the 
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i} 
2 | people that are referred to there in the backhüround | 
3 | paracraph, as a result of a meetina held on Friday i 
4 | September 26th between Mr. Woodhridce -- who is he? 4 
5 A I think his title was executive vice-president 
5 of Unex. É 
7 | 0 And Mr. Nichols, who is he? 4 
8 A He was president of Unex. j 
9 0) Was he also an experienced engineer in hearinc i 
10 | aids? 8 
Mg A He was the engineer in hearing aids. ۴, 6 
۱ i ian 1 
was strictly financial. E 
13 | 0 Mr. ۳۵۳۷-۶5 at that time was in what position 1 
14 2 > 1 
with 1 17 : 
t ۰ " " ۰ 
15 | A He was vice-president but in terms of his day to A 
16 | activities, I know very little. 1 
I 
1 ۱ 0 And Mr. Potter we have identified before. Mr. | 
| i ۱ i 
18 | Mol. Mr. Denaris is a new name. Who is he? 
19 | A He is purchasinc acent. i 
۱ 20 | Q Mr. Morrison, I believe we have identified he fore. md 


to 
م‎ 


| Mr. Kloek. Who is he? 


A He is 2 designer that worked for us. 


X 
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Q In your prior deposition we discussed this meeting 
of September 26 and I think there might have been some con- 
fusion as to whether it was in that meeting or another, but 
is it not true that at about September 26, on or about, giva 
or take a day or two in either direction, that all of the 
ideas that Roanwell had, all of the information that Roanwell 
had, including among other things the layouts 2 and 3, were 
disclosed to and discussed with the Unex people? 

A Yes. We certainly didn't withhold anything from 
Unex. 

THE COURT: Mr.Arnold, how much longer are you 
going to have with this witness? 

MR. ARNOLD: 1 would suggest 20, 25 minutes, your 
Honor. 

THE COURT: Well, then I think probably we ought 
to take our evening adjournment. 

How are we going on our schedule? You had 
estimated, I think, four days. 

MR. JANICKE: 1 think we will finish probably 
some time Thursday totally, your Honor. I think the plaintiff 
will rest some time tomorrow. Defendant has indicated they 
want to call their expert witness tomorrow morning regardless 
and that is fine with us. I therefore think we will surely 
be finished by Thursday afternoon. 
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THE COURT: I have a little problem on Thursday. 
I am committed to make a speech to the Philadelphia Patent 
Law As ociation Thursday nigit, and I think I am going to 
have to leave New York a little after 4:00 to get there. 
Will that be a problem, do you think we can be through 
by that time? 

MR. JANICKE: That shouldn't be a problem, vour 
Honor ° the estimates given me by G..endant for that 


time wili be correct. 


MR. BRADLEY: I am not sure the plaintiff is 
iei.ing us much time here. 


THE COURT: We won't cut you off. 


^ 
0 
۳۹ 
H 
0 


MR. BRADLEY: I don't mind them speaking f 
but I hope they leave us some time. 


MR. ARNOLD: 1۶ it please the Court, we will 


complete our case in chief in less than a half day. We will 
be interrupted in the morning because we have acceded to " | 
Bradley's request to put on his expert witness first before 1 
we conclude, his expert having his own commitment, so we 

will be interrupted but our total case vill be less than E] 


another hours, I think. Certainly less than another two H | 


۱ 


in the morning, it will leave him whatever time that leaves y | 
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hours, and that would leave Mr.Bradley's case, although it 


will be in a different time frame because he will be on 
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between now and Thursday evening. 

THE COURT: Do you think that will be enough? 

MR. BRADLEY: I would like to say if the 
plaintiff will be finished by noon tomorrow, I would profer 
that we go ahead and I think we can finish in one day, so I 
think we would be finished by noon break on Thursday. 

THE COURT: If there is any doubt about it, I 
am perfectly willing to Stay another 20, 25 minutes until you 
finish with your disect examination of this witness, 
altho:;h I would prefer not to because during every recess 
I have beer going out to the robing room to work on an Opinion 
ín a three-Judge Court case involving the constituionality 
of a New York State statute which prohibits sale of contra- 
ceptives to persons under the ace of 16 and also prohibits 
sale through anybody other than a licensed pharmacist. And 
I am under great pressure to get that opinion out be:ore the | 
legislature adjourns so that they will have time to do some- 
thing about the problem in case the statute is held unconsti- 
tuticnal. So I would, I would like to adjourn if we are 
going to be pretty sure of finishing Thursday. 

MR. BRADLEY: I think we are pretty sure, your 
Honor. 

THE COURT: All right. 

(Adjourned to Wednesday, March 19, 1975, at 

10:00 A.M.) 
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Plantronics, Inc. 


vs. 72 Civ. 625 


Roanwel. Corporation 


New York, New York. 
March 1°, 1975 - 10:00 A.M. 
Room 110 


(Trial resume ) 


THE COURT: Where do ve stand? 
MR. ARNOLD: We are in the middle of Mr. Mol's 


testimony and we would recall Mr. Mol to the stand. 


HANS C OR NIEITLISS MOL resumed. 
DIRECT EXAMINATION (continued) 


BY MR. ARNOLD: 


Q I show you again Plaintiff's Exhibit 140, Mr.Mol, 


so that you can follow several matters that are in that 
exhibit, and direct your attention first to Page 66 of that 
exhibit. 

At the conclusion of the testimony yesterday we 
had identified the people referred to in the paragraph of 
that report called "background." 

I address your attention now to the sentence 


appearing in the paragraph entitled "Initial study," which 
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reads , "The initial Roanwell No. 2 andRoanwell No. 3 


design lacking only in details and minor refinements for 


a 


possible prodvu-t." 


Now, I would ask you to elaborate, if you will, 


۴ 
1 
۱ 
1 


on what is the meaning of that in terms of layout No. 2 
and layout No. 3, were they lacking only in details to be 
the ultimate product? | 

۹ I suppose that everything is a matter of degre 
but, yes, I think the basic thinking had been done. It 
appeared to be perfectly feasible and the rest of it was 
straightforward engineering. 

Q All right. I notice the starting point seems 
to be layout No. 2 and we have not been able to develop la 
No. 1 in our search for documents. 

Are you able to give us any indication as to 
what was the nature of layout No. 1? 

A I have absolutely no recollection what that wa 

Q I direct yur attention, then, to Page 67, 
whicn is one of the pages that accompanied the first 
Roanwell initial report that began on Page 66, and particu 
we will note that there are commentaries here pro and con 
on different types of headsets. So apparently Unex is 


still considering different types of headsets in spite of 
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the fact that layoauts 2 and 3 seemed nearly complete. 
Topic 1 was in the ear, Topic 2 top of the ear, but I am 


۳۹ 


à little confused as to the significane of top of the ear -- 


I guess that is what it is. Is that the way you read it? 
A Yes, I would say top of the ear. 


Q What is the nature of the disclosure? I 
have difficulty understanding exactly what is intended in tha 
drawing. 

A I am not sure what the drawing relates to, 
whether that relates to 2 or whether that is a drawing that 
relates to all of these. I think that drawing relates 
to all five end it is just a drawing of the ear and shows 
No. l position as being in the ear, No. 2 on *cp of the ear, 
No. 3 the hearing aid type behind the ear style. In other 
words, it merely points out the general area that we are 
talking about. 

Q So that the reference numerals on tnat drawing 
are reference numerals which are addressed to ear locations 
rather than to suggesting that the hearing aid transducer 
be placed specifically anywhere, this is not a specific 
disclosure of a hearing aid transducer on top of the ear of | 
any kind? 

A Well, you are confusing me. First, I don't 
understand the word "disclosure," but when you say transducer 


do you mean the whole capsule including both of the transduce 
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1 
0 I think your point is well made. My question is 
| 
confusing to me so it should he to vou. 8 


To be specific, do vou consider this to he a dis- 


closure of the idea of puttina the input tube from the mouth 


on top of the ear or is this a ceneral disclosure of posi- 


A It is a ceneral 


Qu 
Hr 
u 
a 
"€ 
0 
u 
c 
۳۹ 
(D 
0 


f position 


۸ 
0 
rh 
et 
g 
(D 


ticns of the ear? I 


approximate capsule which includes the container. If vou 


want to use the word "disc 


0 


sure" -- vou seem to implv this 1 
disclosure is an invention -- it is not a disclosure. 
0 I understand. I did not mean to imnlv an e 


disclosure. I was tryina to say vou would read this as a 


disclosure of an over-the-ear input tube because of the nhrass 


"top of the ear" and I didn't read it that wav. 


A I aaree with vou. I think it is just a ceneral 1 
location of the headset. a 
/ 
0 Then let's »roceed to tonic 3, hearing aid 
behind the ear, comments on that: topic 4, low ۳4 ۰ 
Taf COURT: Excuse me. You keep referrinc to thos ۱ 
as tonic 3 and topic 4. I interpre: those as posi- | 
tion 3 and position 4 and those numbers are keved | 
to the numbers on the diacram of the ear. | 
MR. ARNOLD: I think vour Honor is entirelv 1 


correct. I think that is what they mean. That is what I i | 
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| was trying to establish a while aao. 


| THE COURT: Consider it established. 


| Q Low slung is Position 4 and at position 4 I am 
| 


| findina under the Pro column a recitation "Shorter input 


۱ 

۱ 

li tube." | 
| 


What is the meaning Of that expression as something 


| 
in the pro column, the "shorter input tube," being ۱ 


| important to low slung? 


A Well, input I would guess would orobablv he either 


@ microphone or receiver tube. I don't know what the word 


"input "tube means. 


THE COURT: The receiver tube is an Cutput tube, 


isn't it, if you are talkinc about the thinc that is stuck 


into the ear? 


THE WITNESS: Yes, it is very possible. F 


think we used the words jaterchanceablv, but I would aquess 


input in general would mean the input into the headse*s. 


Q In the work that Unex Lab was doing after they 


people in which you shared with them all the thouchts vou 


had, they thoucht enouch of the shorter input tube idea 


| 
| 
had their extensive conversation with the Roanwell | 
| 
| 
| 


to at least record it on the oro column? pm 


A Well, it is No. í h ist, I know f 


recorded but I don't think 
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and he is savina they attached -- I fcraet vour exact word- 
ing, but some real sicnificance. It is.No. 7 on the list. 
Yes, thev obviouslv recorded it. 

Q Now, a few lines un there there is a reference 
to no glasses problems, and I would address vour attention 
to that phrase, "The lov sluna has no classes problems," 
bv comparison vith position ? where there is a recitaticn 
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THE COURT: No. 7 in the list? In what list? 
THE WITNESS: In the pro column under item 4, 
Mr. Arnold is calling mv attention to the verv bottom line 
that list of seven items as beina "shorter input tube," 
1 
1 
۱ 


in the con column "Too thin for tidht, small ears 


Or use with alasses." 


Will vou explain to us the sicnificance of those 


two expressions, one in th 


(D 


Pro column and one in the con 
column? 

A Well, I don't remember the exact conversation, 
but if I look at it today I would auess that is what thev 
were pointing out, the more that cansul is aoina to the 
top of the ear, the more problems vou have with location of 


qlasses. 
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0 All richt, I would address vcur attention now 
to nace 68, which is also a part of that same report from 
Unex and there we have sketches of quite a number of 
different potential desian$ Do voy feel that any of those 
designs look enough like the R-70 to be viewed by the layman 
as being substantially the same in appearance? 

A I would sav the picture next to item B is not a 
very aood approximation but it certainly is closer to the 
70 than arvthing else on this page 
All right, I address your attention now to 


Plaintiff's Exhibit 


ja 
Iv 
i 
(D 
H 
(b 
0 


Hutchinqs-design patent or the left and the Roanwell R-70 
on the right and I would ask you whether it is not vour 
testimonv that to the average lavman at least whenever he 
saw the Hutchinas-design or the Roanwell desian, he would 
think they looked substantially the same i4 terms cf 
ornamental desian? 


A Well, ornamental desian, I don't think there is 


very much ornamental or anv ornamental design. I think 


L 


they look like similar devices to lavmen. 

In other words, any quy off the street that vou 
hold up the headset he will say, well, it locks 
similar. 


MR. BRADLEY: Your Honor, I would like to object 
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9 ! ۰ ۳ ۰ ° 
e | to this particular exhibit.  Theré has been no testimonv 
Ii 
3 | that the, what is represented on here to be that 
, 4 | RoanwellR-70 is in fact a verv aood replica of it and 
5 | I think that the shanina of it in some areas it mav 
6 important to how close it is to the Hutchinas desian, 
: are not terribly accurate. I have no objection to it 
8 à s ^ ‘ -€ 
being admissible but I would like to p^int that out and 
9 A ۱ ۱ 5 ۱ ^ , 
counsel " »resentinc that is what it is, but there 
10 really no testimony to that effect. 
11 I think it is not as accurate as it could 
12 ۲ 
E MR. ARNOLD: May it please the Court, this drawina 
13 was made under the supervision of counsel It was 
14 presented on the first occasion and dimensionallv checked 
15 found inaccurate, the draftsman was sent hack and told 
16 | +o make it toally dimensionally accurate. 
1 | I am unaware where there is a dimensional 
18 || inaccuracv if there be cne so I will ask vou, Mr. Mol, can 
| 
19 | you identify a place where there is a dimensional inaccuracy 
| 
I " 
20 | of the disclosure of the ncanwell R-70 on Fxhibit 135- 
| 
|| 
9 9 a r : > 
21 | THE COURT: I think it miaht be helpful if h 
H 
= i had the two units in his hands so he could com pare them. 
1 
2 | 0 I show you a specimen of the Roanwell R-70 and, 
il 
9 ۱ ۰ j ۲ 
4 | of course, the scale is different cn the larce blown up 
T 
- 25 | 


drawing but are vou able to identifv anv place where vou 
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feel that there is an erroneous representaticn on the 
Roanwell R-70, the storv beina, of course, that we tried to 
discipline our draftsman, whether we could, to conv those 
dimensions preciselv to the last millimeter to scale 
A Well, it is hard to visualize, but the first 
thing I think that you have done on the representation is 
tilted the whole headset more vertical in comparison to 
the Hutchinas headset. 
think if vou take beth of them side hv side 
suspendina it from the fulcrum point, I think vou will 
qet a somewhat diff 


0 Your roint is that vou 


th 
(b 
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should be turned -- which would vou feel? 

A I think vou have tilted it more vezticallv than 
it really is. I think the capsule in aeneral is much 
lower than vou have shown it there and essentiallv, for 
instance, the plane of the connector is well off 
vertical and you have shown it in vertical. 

THE COURT: I have to say in all candor, Mr, 
Arnold, that struck me when I saw this sketch tee the first 
time hecause I had not pictured them as inc in the 
identical orientation when actuallv mounted on the ear 


and they are shown here as havina the exact orientation 


MR. ARNOLD: I think the 


Q 


riticism is cuite 
proper. As hunc on tha ear, the P-70 would be twisted 
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somewhat clockwise frcm the position in Exhibit 1 


0 Is there anv other point of errcr in the posi 


or the dimensionina of the drawing of the Roanwell R-7 


2 
P. 
3 


Exhibit 135-A? 


A Yes, I think there is a shapina up here near 


the connector, how do you sav, the double bump affair that 


is not reflected on here. You are askin 


interpretation of how accurately in art work this repr 
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are not reflectcó They are all minute but the sum total 


makes one look much like the other. 
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not an accurate representation, but I've worked for th d 
physical unit in your hand, disregdardinq Exhibit 135. 
A Yes, sir. 
Q Insofar as the Roanwell R-70 is concerned -- 
let's ao back to this. These drawinas of the Hutchin 
device are taken from -- well, thev are not taken from the E 
patent either wecause the tube is turned around in the $ 
patent drawing. No, in the desian patent -- I will show you 


a copy of the desian patent 218,178 that has been issued to 1 
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Mr.Hutchinas and show vou the patent -- the drawings then 


as they appear in the patent.  Thev, yi lonor, are Exhibit 


T7 


3 in the plaintiff's large areen -- believe vours is the 
areen notebook of exhibits. 


I will ask you with reference to the desiocn 


that line drawincs are imperfect representations of three- 


recard the structure in vour hand, the R-70, to be 
hiahlv similar to the patent drawing that is in front of 


vou, much more so at least than anv of the Unex sketches 


There is a higher degree cf similaritv than between what 
is shown here. 

0 While you have the unit here, may I ask vou to don 
the unit in its completeness. Would vou put it on, please. 
And leave it on and use the clothes clip. 

A There is an ear hook that coes with this if 
you have it. 

0 And now will you attach the clothes clip 

THE COURT: This is the Roanwell unit? 
MR. ARNOLD: Yes, sir. 


A Yes, sir. 
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t What is the purpose of that 
A To hold th 2 rå. 
0 And therebv to relieve what? 


but why do we need to hold the cord? 


A To reduce the amount cf toraue on the 
causes it to come off. The larcest uns 


COURTMOUSE 
7.45 80 
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$ 2 Q Where did you get the design of that clothes clip 
1 3 that appears on the R70? 
4 MR. BRADLE’: Your Honor, I object. This i: 
i 
i 5 not involved in this suit. The plaintiff has the patent on 
i 6 the clothes clip and it is not involved in this suit. 
i 7 MR. ARNOLD: Your Honor, the purpose of this 
8 question and its relevance to this suit is that it shows the 
1 ) very deliberate intent to copy the unit from top to bottom, 
í 10 this clothes clip,it is my effort to prove, was copied down 
11 to the last detail directly from the Plantronics unit and 
i 12 regardless of the independent patent on the clothes clip, as 
i 13 to which we have had another issue that has been resolved, 
14 I think, the point here is to show deliberate intent to copy 
1 | 15 the whole market element. 
| 16 THE COURT: I think it is relevant for that 
| 17 purpose. 
| 
i 18 Q I will repeat the cuestion. Where did you get 
۲ 19 | the design of the clothes clip? 
20 | A We got it from a PPI unit. 
H i 21 Q And copied it very closely, did you not? 
| 
i i 22 | A Yes, sir. 
23 Q How closely would you say? 
H 24 A As close as we were able to. 
1 | 25 9 Now I address your attention to Page 69, which 
is another page of the initial Unex report to Plantronics 
i 
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2 entitled design problems. I notice that at this stage, 
3 ۱ after they have had the disclosure from Roanwell of various 
4 | things and ideas, presumably at least including the dis- 
9 closure of the Plantronics brochure material, they stili 
6 | have a list of design problems including -- what is the fir 
7 design problem? 1 
8 | A The best location on the ear. 
9 Q What is the second one? lU 
a 10 A The best size and shape with existing parts. 1 
10 | Q And what is the third one? 
12 | A The best wearing comfort and security. $ 
13 Q By security, I take it that is another word in 1 
14 this application for stability in terms of holding the boom 
15 in the -- the tube in the right location? | 
s Er | A Right. 5 
17 | Q Then the next reference is positive cavity seal. 
۳ 18 || We haven't mentioned that earlier, but what is the signi- i 
19 | ficance of a positive cavity seal? i 
20 | A I think tr? cavity they are referring to is 
21 | basically the ear canal and with an ear tip type of unit, 1 
22 it is fairly important to get the ear tip to seal well | 
23 | in the canal. 
2A Q And the proper sealing of the ear tip in the H 
25 canal is relevant, among other things, to exclusion oz i 
| App. 533 i 
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ambient noise? | 
A I think that has very little to do with it, sir. 

Q All right, I address your attention next to | 


Topic 8, "swivel versus formable input tube." Can you 
explain to us what that controversy is that is still 


a problem to them? 


| 
| 


A Well, first I don't know if it is a controversy. 
It merely lists two ways in which he can get a microphone 
tube position to swivel is very similar to the 61۸ headset 
which we were producing. A formable input tube is similar, 

۰ ۰ e 
let's say to your MS50, which you can form with some degree 
of difficulty. 
"HE ZOURT: Off the record. 


(Discussion off the record.) 


THE COURT: Back on the record. 
| 
Q I now address your attentionto the drawing on | 


Page 70 and ask you what that is and what happened to that 


| 
| 
alternative design that apparently received some considerable 


attention. 


A I think this was strictly a layout on the part 


۱ 
| 


of Unex. Part. of their assignment was to investigate 


different ways of meeting the end objectives and they sug- 
gested we might consider a tubular type of housing. As best 


as I recall, the only thing that was ever done with it was 


App. 534 
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a wooden model made oi roughly the dimensions that they 


to 


3 ۱ had envisioned. No working model was ever made and I 

4 | don't think was ever contemplated. 

5 || Q All right, directing attention to the date, just B 
K 

6 | to get us back in time frame, this drawing was drawn RE — 


Md 


2, 1969, as it appears in the lower right-hand corner, cor- 


8 rect? : 
9 A Yes. i 
10 Q I direct your attention next to the next day's 1 
T drawing, October 3, which appears on Page 71, and I will | 
2 || ask you whatever happened to that design? | 
13 A Well, I think that design is a modification or 1 
14 an amplification in certain design details that were sort of 
15 shown in Fig. 2 and 3, the one we talked about previously. i 
| 16 | Q In your layout 2 and 3 -- P 
17 A Yes, it shows a little bit more of the details 
is | than the original layout. 1 ۱ 
19 Q All right, this again, then, has the mouth تا‎ 
20 coming out the bottom? y 
21 A Yes. i 
22 Q I direct your attention next to -- well, we & 
23 skip a couple pages, I suppose, and get onto Page 74, and 
9A I will ask you what is the document that appears on Page » 
25 commences on that page? 


App. 535 
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2 A Well, that appears to be the report that Unex 

3 | gave us, the second report. I don't remember whether we 

4 | had a regular meeting date but it certainly took place 

9 | about every wekk, every two weeks, and they would submit a 
6 report. We would talk on the telephone and every so often 


E 

1 

i 

d 

A 

i 7 if for no other reason than to get their bil. paid, they 

wrote a little report as to what had been accomplished. 

1 3 MR. ARNOLD: It is relevant, your Honor, 

|| 10 to enter into the record at this point the stipulation of 
11 the date of the USITA show as being October 19 to 22 of 

L] 12 the year 1969. The first day of that show was on October 

1 13 19. 

| 14 MR. BRADLEY: "— 

1 15 Q Wh.t is the date of this report? I guess I 

A 16 can read it as well as you can. Right under the signature 
17 ۱ it says October 21, 1969, does it not? 

i 18 A Yes. 

i 19 | Q Before going further into this report, let me 

i 

j 

i 

i 

i 


20 | ask you another question. How much of the headset design 


21 problem is in the human by contrast with the technical engi- 
2 | neering problem? Do you understand the contrast I am 

23 setting up there? 

24 A Yes. It is a little bit too black and white. 
25 There are engineering problems which are fairly straight- 
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forward, but nevertheless need some careful solution. 


(ot Wine 


A very significant portion of the design includes the humani 


E. 


factors certainly. 

Q This particular company Unex, they were quite 
experience d in the hearing aid market heretofore, were thel 
not? 

A They manufactured hearing aids. They had been 
in the market for some period of time. My understanding 3 
was they were a very small, very small factor in the hearin 
aid market, but they certainly were more familiar with it 
than we were, yes. 8 

Q And one of the reasons they were selected for E 
the job was because, having experience with hearing aids, the 
should have had some of the background on the human me | 
ing problems already worked out or at least a good pn 
capacity on the human engineering part of the problem, 
is that right? à 

A No, I don't think that was any real yerbo 
factor in that decision, sir. 

Q Well, is it not a fact that youdid expect 
to have and do now believe that they had some significant a 
experience and judgment value in connection with the human 


engineering factor owing to their experience in the 
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A No,sir, I don't think we considered them 
thoroughly experienced in human factors. I think we very 


strongly felt that neither they nor us were very experienced 
in it, but that it was a problem that the two groups could 
solve. 

When we decided to go to Unex, we knew that our 
human factors problem would be a different one than had 
existed in the hearing aid industry. We would not have a 
hearing aid case thickness. 

THE COURT: You would have a thicker case? 

THE WITNESS: I would have a thicker case. 

THE COURT: And although you knew that there had 
been hearing aids that mounted on the ear and had been fully 
supported by the eir, you thought that you had a different 
problem when you were talking about one of these headsets 
which includes both the microphone and the earphone -- 

THE WITNESS: Yes, but in addition to that I knew 
with the two transducers I had to put in there, I couldn't 
get the case thin enough to put it in the same location that 
it was designed to be put, so I wouldn't totally discount 
Unex' experience, but they certainly were not any signifi- 


cant factor in the selection. 
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MR. ARNOLD:‏ ۶ظ 


Q The last sentence of the first paragraph appear 
ing on Page 74 of the Unex report says, "However a few 
hours were spent on further details on the original sketche 
to check feasibility — clarify design possibilities." 

In that context, is it fair to say if they were 
Still checking feasibility that means that as of 10/21/69 
they were not totally convinced as to the feasibility of A 
particular design? 

A Well, sir, what I take the word "feasibility" [ 
mean in this context is the feasibility ۵2 the details, the 
method of attachment of the cord, can the clip fit, can 


we make a wall this thick. Until you literally have 


last minute, but feasibility of detail, not the basic conce 
Q Then I address your attention to the first 
sentence of the second paragraph: 
"In response to your initial reaction to our 


a final unit, you are establishing feasibility to the very e 


first report, I did additional general design and sketches | 


on the possibilities of an over- -the-ear voice tube as sug- 
gested by your sales department." 


Mr. Foley referred to as the me-too request. Is that a 


Now, I construe that as the request that I N 
fair construction? ; 


App. 539 
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A Well, over simplified, yes, but the s les depart- 
ment, as any sales department, woui love to have a me-too, 


a carbon copy, so that they don't have any problem selling 
the thing. This I think is true in the industry throughout. 
I think the request that came here as suggested 
by the sales department, as best I recollect, the marketing 
manager, Mr. Clark, who is an engineer and understands the 
oversimplification of just building a me-too, came to me 
and pointed out that there would be certainly an advantage 


to him if he could offer more than one design to a customer 


if that customer wanted it, and he asked us to explore ۹۶ 
or not we could expedite the over-the-ear design because 

he was quite anxious to get that on the market place, ۶ 

he could. 

Q In all of the documents that have been prcduced 
in this case, and we have made a very diligent effort, and 
your company has, to locate them all, this is the first 
writing, as I know about it and have been able to find it, 
this is the first writing where anybody interested in design 
work as distinguished from that marketing department bro- 
chure, or whatever it was, that was shown at the USITA show 
in a picture, the wooden mockup picture, but this is the 
first drawing out of engineering, in any way associated 


with engineering, that makes reference to an over-the-ear 
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structure. 

Are you able to suggest to me any error in that 
conclusion which I have reached by my most careful search 
that I knew how to make? 

A I think your objection as to the detailed drawi 
and sketches you see is accurate. I think it is not 
accurate if you then make a conclusion that engineering 
had not thought of and was not pursuing an over-the-ear 


design from a long-range standpoint. 


amm cm Cum ee iam om ee UN 


Q Whether engineering had thought of it -- I cer- | 


tainly have no way of saying what they did or had not thougff 


۲ 


of -- but if they were pursuing the over-the-ear design, i 
would there not have been at least some drawings somewhere 
that revealed that when we have turned up all of these varii 
drawings of under-the-ear design? Can't we really say — 
were not pursuing it until now? 

A No, I don't agree with that. ۲ think the — 
the-ear is a fairly obvious alternative to any of the — 
There are really only three basic ways one can put a trans- 
ducer if you have a microphone and a receiver -- well, i 
there are four ways. You can get one tube over the ۷ 
bottom and one tube over the top, and there are two ways 
to do that, or you can get two tubes over the top and two $ 


tubes under the bottom. i 


App. 541 à 
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If you try to make a miniature headset where 
you try to make all the components do double duty, you 
would never put the two tubes on the bottom of the ear, be- 
cause then you would need another supporting structure. 

So that is one of the four that really doesn't 
make sense. The other three left are both tubes over the 
ear, which was well-known at the time in the hearing aid 
industry, or, if you want to call it, the speech tube 
over the ear or under the ear. There were really three basic 
solutions. But we weren't trying to write down those three 
alternatives, we were more worried about the packaging and 
the location of the transducer package and how to attach it 
than an over or under the ear version. 

That did not seem terribly significant to me. 
The size and the shape of the capsule is the thing that 
gave us our trouble. 

Q Then we have the last sentenc2?: "A survey 
of operator reactions to various models should probably be 
done before too much detail drawing is attempted." 

I relate that back to the comment we had earlier 


about the fact that human engineering still does remain 


a problem as of the date of October vq کر‎ Does it not? 
A It was a problem, yes. 
Q Let's skip on, then, and get over to Page 77 in 
App. 542 
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the exhibit, which is another drawing of that same Unex 
report. 


Is this still another sketch showing the 


mouth tube coming in the bottom and the ear tube coming out 


sm as um 


0 
Fh 


i 


۳۹ 


the top? 
A Yes. 
Q On Page 78, another page of that same Unex 


report, wherein the marketing department of Roanwell had 
quested over the ear, we finally find the first pictures 


the over-the-ear sketch. I will address your attention f 


however, to Sketch A. Let's go back to the title. The E 


says "over ear output tubes" and "high vs. low unit mounti 


Apparently that is the study being made on this 


page. 


MR. BRADLEY: I object to counsel's characteri 


tion as marketing requests. 
ing made the request before the date of this drawing or 
not. 

THE COURT: Apparently we saw on Page 74 
that the sales department had suggested sketches and con- 
sideration of an over-the-ear location for the voice tube 


and I guess that is what he is referring to. 


MR. ARNOLD: Yes, sir. I see the point Mr. 
Bradley is making. It is entirely conceivable. The 
App. 543 
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drawing itself being dated 10/14 and the letter transmitting 
the drawing being dated 10/21, we don't know which date 
prior to 10/21 the request came in. 

THE COURT: see. 

MR. ARNOLD: So whatever the point is in that, 
we leave it to your Honor to judge. 

MR. BRADLEY: On the other hand, I will accept 
counsel's indication that it probably is a result of that 
request. I wanted to point out the record really isn't 
clear on that point. 

MK. ARNOLD: You are entirely correct. 

Q Now let's get back to Page 78. InExhibit A I 
direct your attention to the location of the center of pivot 
support or center of support of the weight of the whole 
unit and ask you where that is. Is that not right at the 
top of the ear? It is not shown there, but we know that 
the support point is right at the top of the ear, the primary 
support is at the top of the ear, is that not correct? 

THE COURT: Which of the sketches? 

MR. ARNOLD: Sketch A on Page 78 is the one I am 
addressing myself to. 


A Let's say it is on the ear. 
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0 The support is primarilv the top of the ear? The 

vertical support I am addressina mvself to 

A If I drape a rope cver a round rod, the support 

is not at the tcp of the rcó, it is the rod in its entiret 
THE COURT: It is on the top half of the rod? 


Certainlv it is on the top half of 


Arnold is tellina me the support is 


exactlv at the ton. It is a support element shaped bv the 
ear. 
THE COURT: It isn't sunnorted hy the bottom of 
the ear? 
THE ‘“7ITNESS: NO. 
0 Now the point, and that is part of the relevance 


because we qet to some that are supported by the bottom of 
the ear in a minute, but this one is not supported by the 
bottom of the ear? 

A That is true. 

0 Where is the approximate center of aravitv of 
the whole unit in Exhibit A? Is it beneath the support of 
the unit on top of the ear more or less in line with the 
support axis? 

A Yes, it is more or less verticallv below the 
supoort, center of ۵ ۰ 


0 And in this arrandement where vou have the 
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venter f aravity of the whole unit more or less below the 
center of support, you also have it removed trom the pivot 


essentially the full vertical lenath cf the ear, c vou not? 


"Good security, easy mounting, cood input position 


Let's ao then to 6 na B and se» what the 
comments are i e. 
First we ind again that the support in 


i 4 ۱۲۳۲ m 3 11« 
drawina B as shown there is substantiallv the area on tcp 


of the ear and the center of gravity vrituallv is in alignment 


below the ear. In that reaard we have the center of mass 
that is goina to tend to cause instability far removed from 
the pivot on the support point, is that correct? 


A The center of mass is far remcved from dead center 


0 But the tube that extends from the top cf the 


ear comes from essentially the support point, the mouth 


tube? 


doesn't come from there. It certainly goes thrcuch there 
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read the notation: ۱ 


"More awkward output mountina." | 
Who meant by "More awkward output mountina," w 
we put the tube on the ton of the ear? 
A I would guess they are referrina to this 180 
degree turn of the cutnut nipple, the receiver nipple. 
You have to come from here and come around It is a little 
bit more awkward. 


0 In that arrangement, as shown in that sketch -- 


we evolve tc. somethina shortlv after this, but as shown in 


this sketch there is no conv 
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flexible so that it can be moved around to be pesitioned 
near the mouth because the tube is shown here going clear 
around behind it here half wav down. 

A That's possible although this sketch certainly 
doesn't indicate or necessarily imply that that tube is one 
continuous tube of the identical material. 

It could very well have been | section, a solid 
section, within a flexihle section attached. I don't 
think we can draw an inference from this particular 
sketch. 


0 A fair enoudh statement. Which voice tube is lo 


3 
Q 


the total distance from the mouth to the microphone trans- 


ducer and bv rouahly how many inches, rouch order of 
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inq a sketch that is 
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icated on this 
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the exhibit -- well, I 


where the housina 


as a rough order of macnitude, 


you not expect the mcuth tube tc be cut 
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maanitude? 
A I would avess the over-the-ear version is slichtly 
longer and maybe by, at the most, an inch. | 
0 I would address vour attention, if I may -- 


MR. 

look at the S 
0 ت‎ 

at Exhibit B, 

to the bottom 


coint, which 


have not rirked it very well. Let's 


is richt under the pos 


distance that 


is that not correct? 


1, ves, but vou are tak 


and scalina off. 


the ear, and sketch B, 


e position, 


A Wel 


not to scale 


0 Compared to sketch A, where the housing is posi- 


tioned below 


is in the sam 


we know sketches are rouch, but as a 


the position I have ind 


would 


maanitude 


off at about 


drawnina? 


A. On 
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if I swing frcm the thumb here, from the bottcm to the 
top, the difference between that section is the portio 
that does over the ear until it enters the cansul. That 


is, I think, the additional lencth. 


A I think it is an inch. If vou want to sav two inc 


be mv auest I don't think 


He 


i 

0 So the 20016160821 lenath -- 4 

I 
t is sicnificant at all. 
0 The point is it is a dimension that measures fron 
approximately the middle of the back of the ear all the wav i 
over the top of the ear and back down to roughly the 
middle of the front of the ear. ] 

Whatever that is there is that much extra lencth $ 
added on to the voice tube? 

A No, I think you are aoing much further than I -— 
be willing to. If you want to pcint out it is loncer, it is] 
longer. 

THE COURT: If you beain vith the assumption you ] 
are going to have an under-the-ear mounting, then obviously i 
THE WITNESS: It is lonocer. 
THE COURT: -- if you have on the one hand the m" 
tube extendina from a point just about opposite the bottom E 
of the ear to the mouth as compared to extending over th 


top of the ear and then arcund the back of the ear to the | 


top of the under-the-ear mount, you have aot a lencth almost ff 
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twice as areat. But that assumes that vou start with an 
under-the-ear mountina. 
THE WITNESS: That's true. I wouldn't aacree with 
vour Honor on twice as lona. 


THE COURT: I am just lookina at the sketch 


3 
d 
iy 


WITNESS: The sketch .s not to scale. If vou 
put it on the human head it turns out to be a little 
different. If counsel wants to clarifv that the cver-the- 


ear tube is longer, I accent it. it is longer. I wculd call 


to 


it rouahly an inch. I think we can prohablv measure on 
the two headsets we do have hew much longer it 
0 Let's proceed, if we mav, then, to this point: 
If it is an inch lonaer, vour suaqestion, at the 
3000 cvcle range which is verv important to human understand- 
| 
ing, the upper limit of what is impertant te voice under- 
standina, about how many db additicnal loss would vou 
expect to experience if you had that tube an extra inch 
longer in the one than in the cther? 
| A Well, I think it is an oversimplificaticn, sir, 
which vou are relating to a probe tube. The effect of 


the voice tube that we have cives him resonances which 


either are disadvantaces or can be used to advantace and 


(D 
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to take the maximum advantage of that. If vou want mv 
answer as to what the effect of the additional lenath 

is, the 70 and the 71, usina the same speech tubes, have 
virtually the identical output response. I don't 

think there is more than half a db difference at the most 
between the two headsets using identical transducers, 
identical speech tubes. So I cannot answer vou how much of 


a db loss do I expect because I don't expect a aiven db 


iJ 


1 


loss, I expect a chance in the response curve which mav or 


may not hurt me. 
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0 All riaht. Let me pursue mv question, if I mav. 
I recoanize that there is a difference between 
the R-70 and the R-71 on the one hand and the diacrams, 
the proposals or sketches of No. A and B cn the other. 


B I» 


Because in A and B the transducer housinas are slung much 


lower than on the n-70 and rhy 


A There are exacae 


1 
H 
fv 
et 
H 
Q 
3 
[(7] 
HP 
23 
e" 
۱۲ 
[e] 
[» 
et 
be ۰ 
21 
Q 
w 
Q 
0 
3 
Q 
(b 
ce | 
rt 


You call them exaaceraticns but it seems to me that 
there is a locical reason for hangcinc in there because they 
are in the line of the center Of cravitv -- T mean the 


1 


center cf gravity is therebv nlaced immediatelv below the 
support means for an obvicus effort at stabilitv. 
So, well, let's pass that and qo on to the next 
point. 
A Well, sir. You made an assumpticn which I think 
mav lead to an erroneous impression. You said that the 
low slung feature was there in order to qet it below the 


center of qravitv. That is totallv wrona. The reason 


for the low sluna feature is that with cur particular headset 


and our transducers, we had a fairlv thick case, as I have 
explained I think three times before. 

In order to cet a comfortable fit, we found out 
that the human ear up here tends to be fairlv narrow. 


Down below it gets much wider and consequently, since 
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vou can't put an cversized unit in a narrov ear, vou want 
to go low sluna. ‘The question is how low sluna do you want 


it and how low slung will it be comfortable on the ear. 


The 


location of that capsule at the time w 

had absolutely no bearinc directly on stability and center 
of gravity. Obviously it 

Let me not sav we totally 

versus medium slung was f 

as to what tradeoffs there are 


okav? 


correction. 
your attention to C and D, 
sketch and I know in both of those instances you 
perimenting with a hich slung unit rather than a 
Cne and in this instance the center of qravity 
the pivot point but not in i alionment with 
support. 

Is that a fair characterization of thcse 

two alternatives? 

A When you sav we are experimentinc, we have re- 


flected two other approaches.  Fxperimentina with to me deno 


0 


that you are hanaina thincs 


0 I accept vcur corre 


É 
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N 


4 0 There is a criticism noted here, thoudh. In 


Exhibit C, which is -- I mean sketch C, which is over-the- 


ear, similar to B except more classes interference. Mv 


point, then, is that B had a difficultv because it had a 


more awkward mountinac. B had a difficultv because it had 


at least some other lenath of tube and decibel loss, whatever 
10 : x : 
that micht be, and we don't -- vour sucaestion is that is 
11 : + 
a minor matter. 
12 
I would think it is a major one but we will come 
13 
14 ^ ۹ 1 
C, in the alternative, provides alasses inter- 


ference so there are reasons to nct use either B or C that are 
set forth on this vane, is that correct? 

A That is correct. 

9 Now I address your attenticn to the next pace, 
79, and this page is sketched bv the best of mv readina of 


i that handwriting cn the same dav as the one before, 10/14/69, 


and here we have another over-the-ear mount. 


| unit with sprina tensicn shown indicatina by arrows there, 


the upper arrow is reallv clear. The lower arrow is not 


SO clear. Indicatino where the 
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1 
- Would you explain the structure indicated there 
3 to the Court? | 
4 | A I'm not sure I can. I think I have snent more | 
9 time lookina at c now than I did then. | 
6 As near as I can tell, it is some sort of a 
: device that clips on to the earlob. | 
9 THE COURT: It is referred to as tension but | 
3 obviously it is compression judaina from the arrows. 
10 0 They are tryína to rinch the earlohe because other- | 
11 wise it would slide off -- | 
12 - be ! F 
z THE COURT: Not the lobe but a part of the 
13 auricle. | 
14 MR. d NoD: ves. | 
15 0 In G we also have another lcbe-hancinc device 
16 and there is recited there a difficulty or a notation -- | 
1 ۱ I won't characterize it -- on the richt-hand side, + | 
18 | and left lobe adapter. 
19 | What is the sicnificance of that recitation? If | 
20 | you hang it from the earlohe, does that meen vou have to | 
| 
21 | have a special different adapter to hanc it on the richt- 
| | 
- hand side versus the left-hand side? 
23 | ۱ ۹ ۱ 
| A I suspect that is what it meant, ves. | 
m 24 || . i à A 
Q So we are considerina these earlobe hangincs on 
25 | this date of October 14th and we find that there is a | 
۱ 
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2 difficulty because we -- it is not versatile ‘rem left 
i 3 to right. What is this siqnificance of pinchina the auricle, 
i 4 do you think that would he comfortable after eicht hours of 
5 wearing? 
6 
i 7 Ouch. 
| | 9 Let's qo back unstairs to E. Ir the F location we 
8 ۳ : 
are apparer*lv trvinc to addr2ss, or the sketcher is 
9 
ar parently tryina to address himself to a fear that ith 
10 
| the cver-the-ear location with the inout tube and the hanc- 
11 ina cf the transducer housina low enouch to be out of the 
12 : 
P way of glasses and the like and where the ear is bia, 
13 ۳ ۲ : ا‎ : 
| that he is coinc to have instabilitv because he provides 
14 1 1 h 3 
for what he calls tension *here and the two arrows so he 
15 : : à : ۲ ^ 
| , is evidently planninq to pinch the auricle to provide 
16 ۷9 i F i UE, TT 
| extra stability in that drawina when he is considerina 
17 s ^ ۹ 
the over-the-ear input tube, is that nct correct? 
| " l | رو‎ AQUA s 
A When he is considerina this version, which is a 
19 ; 
very low clung version. 
20 ۴ : 
0 New I address vour attention to the next pace 
| 21 i 5 
80 Here we have a disclosure of an under-the-ear 
22 : i - : F 
| arrangement which is beainninc to aet fairly close 
23 i i - ۱ . 
like what the R-71 turned into excenrtina for the ornamental 
| 24 2 CA i : 
3 desian approach. Is it not a fairlv close recitation of 
25 
bá the structural concept of the R-71? 
App. 556 
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9 ۳ ۰ ۰ 
m A Gee, the way this looks, it looks to me like the 
3 P i n: 
circular capsules, the two circular transducers are oriented | 
| 
4 differently and the capsule housina is a round capsule 1 
5 : ۱ ۱ | 
housing with the tube, the axes of the two transducers in | 
6 ; : rx ۱ , à = -— ۳ : LI 
line. I don't think this is ornamental. I think this is ve 4 
| 
9 | 
í : 
fundamental. H 
8 , i 22i 
9 In all events in that instance vou had a slidinc 
9 i 
voice tube at the bottom that is mounted to the hottom of 
10 A . i — 
the housina just as in the R-71, which I hold up before vou. 
11 You have an adjustable lenoth ear tube on the top and that 
12 1 
i adjustable lenath ear tube cn the top hanas over the ton of 
13 z ۱ ES ۱ 
the ear, derives support from the top of the ear, the ear 
14 i ۴ 
tube havina an ordinarv plua to stick into the ear 1 
15 à 1 
9 The center of cravitv and weicht location of the 
16 2 i s : " ۲ 
۲60۱53 ۰ is in that drawinc essentially or roughly in the 
17 ۹ i : : ides = , 
same place that it is on the ultimate R-70? Isn't that "^g 
18 
| correct? 
9 ۱ ۱ i 
A You said so manv things I am not sure I followed 
20 : ; : n = ۳ h A 
it. Yes, it is an under-the-ear. It uses the 61-A 1 
21 


speech tube and it uses a soft tin. Is that a complete 


-= | H 
answer? ' 
| 0 And we have an adjustable lenath voice tube thet 1 


swivels and we have an adjustable lencth ear tube on the top?! 


A Yes, of course the adjustable speech tube is 


App. 557 į 


SOUTHERN DISTRICT COURT REPORTERS U.S COURTHOUSE 
FOLEY SGUARE, NEW YORK, N. Y 


common with hoth and 
speech tube. 
0 I am trvina to develoo the evolution towards the 


۷ اباسا 


unit R-71 insofar as this drawina covers it and it strikes 
me that the fundamental difference is th the transducers 
were turned around from fittina in tt ircular housinc tc 


beina 


80 and 


much more reflect the 
aqree with vou tha-* 
77 that vou pointed out tc me »reviouslv clearlv 
ear hook with a plastic, the circle is the flexible 
The speech tube, although not shown, I think 
demonstrated was intended to be and is in fact the 
61-A speech tube exactly as it was at that point and 
slid into its housina so there is no point in showina the 
speech tube. 
6 As to the sketch 
the speech t though not 
the manner } ۱ wW in contemn 
do not aet in 2 77 the indication that the hook over the 


top of the is aoina to be adjustable in lencth to 
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will notice there i 
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\ 2 Q The date of Page 77. I can't tell whether 
3 3 it is the l4th or ۰ 
۱ 4 Well, in all events we need not worry about that 
5 detail. Maybe we can check it on an original somewhere 
1 6 else. At least by the l6th,by the time we get to Page 80. 
i 7 On Page 80 we have the sliding adjustment feature shown 
3 there. Should be adjusted, I am reading another note, "should 
i 9 be adjusted snug under ear lobe for secure positioning of 
1 10 voice input tube. So here we are showing an intention to 
11 find a snugness under the ear ior purposes of holding 
i 12 the voice input tube in good position. 
i 13 Mr.Bradley has addressed my attention to the 
14 fact that the Page 77 drawing on the original is clearly 
|] 15 dated 10/15/69, which is one day prior to the Page 80 draw- 
i i | 16 ing. 
۱ 1 Let's go on to 81 hastily. We are still working 
i | 18 on these units and we have a sheet titled "Dummy fitting unit 
۲ 19 | for cartridge type." And there we illustrate a different 
i 20 | way of getting the adjustability in the length of the hook 
i 21 over the top of the tube, is that not correct? 
1 j = A Yes. It would appear that way. 
23 Q Then Page 82, apparently it is still focused 
i 2A in part onthat problem as well as accommodating the eye- 
I | 25 glasses. It says adjusts for secure fit here, and that is 
1 App. 560 
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in the hook that goes over the top of the ear and good for 


eyeglasses. We still have basically the same subject matte 


nites 


of the two previous pages but, as we progress from 81 to 824 
to 83, thehousing is moved gradually upward in those three 


sheets, is that a fair statement? 


A Yes, it would appear that way. 
Q When we get the housing up to the high position 
of 83 we find a question mark there. "Need for ود زد‎ d 


As though maybe if we get it up high enough we don't have ‘J 


have an adjustment there. Is that not correct? 
A Well, the reason -- it is the chicken and the 1 
egg situation. The reason we needed the adjustment or ü 


were evaluating the adjustment in our analysis was that 

the human -- every human ear is as different as the Pere, 
print. That there is -- there are no two operators who ¬ 
he identical back of the ear shape whatsoever. And that | 
rather than have a fixed shape capsule, if you wanted the 1 
ultimate in comfort, you would like to have the maximum aog 
of adjustability. And in fact our instructions to operators 
were that the first thing to dc for them is t locate the 
capsule in the optimum place to their feel behind the p 
ear and then adjust the ear hook to the proper length to 
support that in the location that they most favored. 


Now, once you go all the way to the top again E 


App. 561 i 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SCUARC, NEW YORK, N.Y. CO 7.4580 


e. 
E 


4 T DN 1 
AET E ARA ERATE N Teee r RTT SST NE ی‎ a RO Moe 


[91] 


m 


382 
zb-3 Mol-direct 


you have eliminated that feature of hanging it in the lower | 
canal and again, you don't have to adjust it. It is two 
different approaches to the problem. 

Q All right, and simplicity is always a desirable 
part of any design if you can get simplicity without 
too great a sacrifice of other tradeoffs, is that right? 

A If you can get simplicity without too great a 
tradeoff, whatever that might be, yes, it is desirable. 

Q In the Hutchings design and in the Roanwell R70, 
we accomplished the simplicity of not having to have that 
extra adjustability at the upper end. whereas in the under 
the ear version of your R71, you do still have that extra 


complexity and adjustability, is that not correct? 


A That is correct, with the penalty of having a less 
comfortable unit for many operators. 

Q Now, Page 84, we have there another sketch that | 
says good for eyeglasses,but we are still back on the problem 
of the long input tube. It says "Long input tube, no 
chance for swivel adjustment of input end.” 

Apparently at this stage Unex still hadn't 
figured how they were going to get ti» boom to adjust on 
the input endif they were going over the ear, isn't that 
the implication of that recitation? 


A Yes, I think that is what that drawing meant. 


App. 56 
SOUTHERN DISTRICT COURT REPORTAS, U.S. COURTHOUSE PP LA 
FOLEY Sí UARE NEW YORK, N Y. CO 7.4980 | 


N 


o 


e 


RUBRA CE ene E!‏ در 


383 
Mol-direct 
۱ Q All right. Then we turn to Page 85. Again 
3 | we have the recitation, no chance for swivel adjustment 
' 4 ۱ of input tube. In addition to the notation, probably 
5 | glasses. In addition to the notation down at the bottom 
6 | and of course now we have the flattened one. We have taken 


N 


the rounded one and we are working with a flattened one, is 


8 that correct? 

3 A That's correct. 

10 Q Even with the flat one, though, we say bulky 

11 for small type women's ears. So we are still seei.g proble 
12 with getting high on the ear ard over the top of the ear with 


13 the voice tube, correct? 


14 | A Yes, sir. I 


15 | Q Then Page 86, we think well, gee whiz, we have 

` S ۱ 
16 | problems but after all let's put both tubes over the top. i 
17 | that what 86 represent;? i 
18 | A Yes. 
19 | Q If we have both tubes over the top and as shown fl 
20 | here, nothing securing to the bottom of the ear at all, i 
21 | then you end up with an instability problem, do you not? 
22 | A Depending on which operator, sir. I think he 
29 | over-the- ear headset fits a large percentage of the s 
24 | population,but not as large a percentage of the population 
25 | as the under the ear -- no, I wouldn't say this is —— 
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unstable. 1۶ it were, then the Hutchings headset would be 
unstable. 

Q | All right. We will come back to that in just 
a minute and let's skip now then to Page 95, which is a 
shipping ticket, I would call it, although I believe in your 
deposition it was called an invoice. 

In all events it reveals the shipment --excuse 
me. Let's address 94 in the first instance. 94. It is 
addressed to a date shipped 11/18/69 of a series 70 headset 
upon which there had been scribbled in that 70 really refers 
to the R71. 

Is that not correct? 

A This is Page 94? 

Q Page 94. My Xerox copy is a Xerox of a Xerox 
and that reference to 71 doesn't appear very good, but 38 
had scribbled in on the copy delivered to us the reference 
that what this really was,it might have been a SEries 70, 
but it was the Model 71. I believe you verified that for | 
us in your deposition. 

A Yes. 

MR. BRADLEY: We so stipulate. 

MR. ARNOLD: You so stipulate, all right. 

Q Then on Page 95 we have the comparable shipping 


ticket for the first unit that was an over-the-ear input unit 
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There is true Model 70, was shipped 12/6/69. 

^ MR. ARNOLD: Your Honor, we have had a diffi- 1 

| 


culty on this`particular subject matter. During the — 
sition of Mr. Mo. we had produced for us these two units 
cover?2d by these shipping tickets, which were tested at E 
Roanwell, and immediately submitted to Bell Telephone for i 
their evaluation. And the stipulation at the conclusion 
of the deposition was that the physical specimens would be à 
left in custody of counsel for defendants since they owned į 
them. 

Unfortunately, they have been lost and — 
We do not have them. I was terribly desirous we have $ 
them for this stage, but fortunately we do have polaroid camef 
pictures that counsel retained, so I would offer in "— 
Plaintiff's Exhibit 143 and 144, which are the pictures || 
that counsel for defendant had been able to provide us of 


the first two units that were delivered under those two "m 


MR. BRADLEY: : Your Honor, I would like to 1 
speak to that. 

THE COURT: Ail right. á 

MR. BRADLEY: It was my understanding that 3 


the models had been taken by the plaintiff and if 
they were in fact kept by us, I am sure counsel has u—- 


then I am sure we still have them. But if we were asked to É 
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have them ready for trial here, it was a misunderstanding. 


I didn't know that. We did go back last night and get out 


these photographs of them, but I am sure we have the physical 


models somewhere and if counsel wants, we can have someone 
look for them today and I am sure we will have them before 
the end of the trial. 

MR. ARNOLD: Your Honor, I am sure it is a 
matter of just accident. I don't mean to be charging any 


deliberate wrong and if we can locate in anybody's office 


_ those units, we will ask leave to substitute or to add them 


to the record at such time as we can find them, whether that 
is tomorrow or next month, if we may do so. 
THE COURT: Al leright ۰ 
MR. ARNOLD: I believe, however, that the photo- 
graphs willdo for purposes of our present interrogation 
so the loss isn't very bad as long as we have photograpns. 
MR. BRADLEY: I am sure if we have them, we can 
locate them. There will be no problem. 
Q Now I will address your attention, please, Mr. 
Mol, to the Plaintiff'sExhibit 143. That is the model R71 
as originally submitted to the Bell System for its approval, 
is it not? 
A To the best of my recollection, yes, that was 


the model. 
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Q All right, I address yOu more particularly to 
Plaintiff's Exhibit 144 and ask you whether or not that is 1 
the model 70 as originally submitted to the Bell System? i 
A Yes, I would guess -- it certainly looks exactly 


like it. f 


THE COURT: Is this a good place to take our 


morning break? 
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